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I. INTRODUCTION

In 1934, Congress created the Federal Communications Commission
(“FCC” or “Commission”) and provided it with a simple yet com-
pelling mandate: “[T]o make available, so far as possible, to all the
people of the United States a rapid, efficient, Nation-wide, and world-wide
wire and radio communication service with adequate facilities at reason-
able charges.”' The Commission’s regulations were to be guided by
“public convenience, interest, or necessity.”2 The capability of com-
munications technology was. virtually unlimited and largely unknown.
However, nearly 600 radio stations were interfering with each others’
signals, the broadcast spectrum was in chaos, and the public was not being
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! Communications Act -of 1934, Pub. L. No. 416, § 1, 48 Stat. 562 (codified as
amended at 47 U.S.C. § 151 (1988)).

2 47 U.S.C. §8 303, 307(a) (1988 & Supp. IlI 1991); see id. § 309.
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served.’ Broadcasters themselves sought federal action. In fact, at the Third
National Radio Conference in 1924, then Secretary of Commerce Hoover
commented: “‘T think this is probably the only industry of the United
States that is unanimously in favor of having itself regulated.””* After a
decade of resistance, Congress stepped in and required that the radio
frequency spectrum be regulated as a scarce public resource to serve the
public interest.’ '

Sixty years later, Congress and the plethora of other federal com-
munications industry regulators—including, among others, the National
Telecommunications and Information Administration in the Department of
Commerce, the Bureau of International Communications in the State
‘Department, and the Commission—face far greater regulatory challenges
presented by dramatically advancing technologies and an information-
dependent, global marketplace. Among these challenges, five interrelated
features of the modern economic and political environment present both
opportunities and potential obstacles for communications policy: (1) the
growing importance of information, not merely communications; (2) the
inherently global characteristics of information; (3) the centrality of
information to business and government activities, including those of non-
traditional communications companies; (4) the importance of protecting
privacy and of assuring accuracy, security, and reliability of information;
and (5) the need to revise intellectual property law to take account of
digital technologies and multinational issues.

Communications policymakers need to recognize the existence and
importance of these five elements and to address them explicitly if future
communications policies are to be effective and meaningful. In addition,
these five dynamic features necessitate that policymakers re-examine the
meaning and application of the longstanding touchstone of communications
policy— ‘public interest’—and the constitutionality of pursuing the
“public interest” in a multichannel, multitechnology, multinational
market.

II. COMMUNICATIONS POLICYMAKING TODAY

Communications and related industries are among the fastest growing,
most profitable segments of the United States economy.® In 1991, for

> ERWIN G. KRASNOW ET AL., THE POLITICS OF BROADCAST REGULATION 11 (3d ed.
1982).

4 SYDNEY W. HEAD, BROADCASTING IN AMERICA: A SURVEY OF TELEVISION AND
RADIO 126 (3d ed. 1976). ;

5 See 47 U.S.C. § 151 (1988).

S Cate, Communications Policy Making, supra note *, at 665; see also Anne W.
Branscomb, Global Governance of Global Networks: A Survey of Transborder Data Flow
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example, Walt Disney replaced steel behemoth USX in the Dow Jones
Industrial Average and oil giant Mobil Corporation in Amex’s Major
Market Index.” While domestic automotive, textile, and manufacturing
industries fall victim to lower priced and often higher quality imports, the
business of creating and delivering entertainment and information program-
ming is second only to defense in its positive contribution to the U.S. trade
balance.® Yet U.S. policymaking in this important sector has often become,
in the words of Stuart Brotman, now Chair of the American Bar Associa-
tion Section of International Law and Practice Communications Com-
mittee, an ‘‘endless policy loop.”” :

Consider cable television. The FCC has pursued an unbelievable array:
of conflicting and contradictory policies with regard to cable. At first the

in Transition, 36 VAND. L. REV. 985, 989 (1983) (discussing the growth and indis-
pensability of information services).

7 Patrick Harverson, Disney s Dow Debut No Cartoon Fantasy, FIN. TIMES, May 4,
1991, § 1, at 24; Walt Disney s Stock to Replace Mobil in Amex’s Major Market Index,
SEC. WK., Dec. 23, 1991, at 7. USX was formerly Andrew Carnegie’s U.S. Steel, the
nation’s first billion dollar company. Gerald Parkinson, Steelmaking Renaissance:
Technology is Revitalizing the Steelmaking Industry, CHEMICAL ENGINEERING, May 1991,
at 31.

8 Fred H. Cate, The European Broadcasting Directive, 1990 A.B.A. SEC. INTLL. &
PrAC. COMM. COMMITTEE MONOGRAPH SERIES 7 (Apr. 1990). Exports of U.S. television
programming and films alone returned over $2.5 billion to the United States during 1988.
Id. The “‘information and communication” sector accounts for 9.2% of the U.S. Gross
Domestic Product, while the historically important construction industry accounts for only
7.2%. Patrick Bloomfield, “New "’ Economy Beckons Investors, FIN. POST, Mar. 3, 1992,
§ 2, at 18.

Information is similarly important in the European economy. Estimates published in
the Financial Times in 1992 indicate that telecommunications alone will account for 6%
of the European' Economic Community’s Gross Domestic Product by the turn of the
century and that more than half of all EC jobs already “‘depend on information and
communication technology.”” Hilary Clarke, Total Deregulation is still a long way off:
Resistance in Europe, FIN. TIMES, Oct. 15, 1992, § III.

® A typical policy path involves outside parties presenting adversarial arguments to the
FCC in either trial-type or notice-and-comment proceedings. The staff resources and time
required to complete such a proceeding, accompanied by the likelihood of an even more
time-consuming judicial appeal, frequently represent a formidable barrier to meaningful
policy formulation under either type of proceeding. ,

The result, all too often, is a chain of decision-appeal-reversal-remand-decision; a
process that can be characterized as an endless policy loop. Stuart N. Brotman, The
Curious Case of the Must-Carry Rules: Breaking the Endless Policy Loop Through
Negotiated Rulemaking, 40 FED. COMM. L.J. 399, 405 (1988). See generally Cate,
Communications Policy Making, supra note *, at 666-69 (giving illustrations of the
“endless policy loop™).
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Commission eschewed jurisdiction over cable." In 1965, the FCC
promulgated must-carry and nonduplication rules for cable signals
transmitted by microwave,'' which it extended to all cable systems in
1966.'2 The Commission also required new cable operators in the top 100
markets to obtain a waiver in order to import distant signals," but it rarely
issued those waivers,'* and in 1972 modified," and then in 1980 virtually
eliminated,'® distant signal carriage rules. In 1968, the Commission
recommended retransmission consent as a condition of distant signal
carriage,'” but Congress refused to adopt it, and in 1971 the Commission
abandoned the concept.'® In 1970, the FCC considered allowing cable
operators in the top 100 markets to import four distant signals from
independent broadcasters,' but then rejected this approach the following
year.2° In 1972, the Commission enacted syndicated exclusivity, modified
distant signal carriage, and ‘‘anti-leapfrogging” rules.”® The FCC

 Impact of Community Antenna Systems, TV Translators, TV ‘‘Satellite” Stations,
and TV “Repeaters’”” on the Orderly Development of Television Broadcasting, 26 F.C.C.
403, 426-31 (1959) (report and order).

"' Amendment of Subpart L, Part 11, 38 F.C.C. 683 (1965) (first report and order)
(subsequent to the institution of proceedings, Part 11 was redesignated Part 91). The rules
required cable operators ‘‘upon request, to carry the signals of all local television stations,
without material degradation in quality, and to refrain from duplicating the programs of
local commercial stations, either simultaneously or within 15 days before or after local
broadcast.” Id. at 683.

12 Amendment of Subpart L, Part 91, 2 F.C.C.2d 725, 746 (1966) (second report and
order).

" Id. at 781-88.

4 Leslie A. Swackhamer, Cable-Copyright: The Corruption of Consensus, 6

COMM/ENT 283, 288 (1983).
5" Amendment of Part 74, Subpart K, 36 F.C.C.2d 143 (1972) (report and order).

16 Cable Television Syndicated Program Exclusivity Rules, 79 F.C.C.2d 663 (1980)
(report and order), aff d sub nom. Malrite T.V. of New York v. FCC, 652 F.2d 1140 (2d
Cir. 1981), cert. denied, 454 U.S. 1143 (1982).

7" Amendment of Part 74, Subpart K, 15 F.C.C.2d 417, 432 (1968) (notice of proposed
rulemaking and inquiry).

'® Commission Proposals for Regulation of Cable Television, 31 F.C.C.2d 115, 117

(1971) (letter from FCC to Senate Communications Subcommittee).
% Amendment of Part 74, Subpart K, 24 F.C.C.2d 580, 582 (1970) (second further

notice of proposed rulemaking).

2 Commission Proposals for Regulation of Cable Television, 31 F.C.C.2d at 117.

2 Amendment of Part 74, Subpart K, 36 F.C.C.2d 143, 165-68 (1972) (report and
order). The syndicated exclusivity rules prohibited cable systems in large markets from
carrying distant signals containing programs to which a local station had acquired
exclusive local rights. See id. The anti-leapfrogging rules required a cable operator
who wished to import distant signals to choose those that originated nearest to operator.
Id.
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eliminated the anti-leapfrogging rules in 1975% and repealed its syndicated
exclusivity and distant signal carriage rules in 1980.% '

The U.S. Court of Appeals for the District of Columbia rejected the
Commission’s must-carry rules in 1985.2* The FCC responded to intense
Congressional and broadcast industry pressure and promulgated revised
must-carry rules, which the court struck down in 1987.% The following
year, the FCC reimposed syndicated exclusivity rules.”® It is little wonder
that the Court of Appeals, upholding those rules, referred to “‘the
checkered history of the regulation of cable television by the Federal
Communications Commission.”’% Henry Geller, former General Counsel
of the Commission, has written that the “FCC’s main contribution to
cable TV’s development was inadvertent.”’?®

In 1992, the battle over cable returned to Congress. After three years
of unsuccessfully trying to pass a cable bill, the House and Senate finally
agreed on a bill® The accomplishment of more than three years of
unremitting legislative activity: Congress kicked the toughest issue—rate
regulation—back to the FCC to determine what constitutes ‘‘unreason-
able” rates.” The law also requires cable conglomerates-to sell their
programming to competing services,” a notable policy reversal from the
FCC’s 1969 rule requiring cable companies to generate original
programming.”® The third significant provision of the bill-retransmission

2 Amendment of Subpart D of Part 76, 57 F.C.C.2d 625, 645 (1975) (report and
order).

3 Cable Television Syndicated Program Exclusivity Rules, 79 F.C.C.2d 663, 664-65
(1980) (report and order).

* Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1454 (D.C. Cir. 1985), cert. denied,
476 U.S. 1169 (1986).

¥ Century Communications Corp. v. FCC, 835 F.2d 292, 293 (D.C. Cir. 1987), cert.
denied, 486 U.S. 1032 (1988). Still further revised rules were finally upheld by the court
in 1993. Turner Broadcasting Sys., Inc. v. FCC, 819 F. Supp. 32, 40 (D.D.C. 1993).

% Amendment of Parts 73 and 76 of the Commission’s Rules Relating to Program
Exclusivity in the Cable and Broadcast Industries, 3 F.C.C.R. 5299, 5300 (1988) (report

and order).
7 United Video, Inc. v. FCC, 890 F.2d 1173, 1176 (D.C. Cir. 1989).

® Henry Geller, Communications Law—A Half Century Later, 37 FED. CoMM. L.J. 73,
79 (1985). See generally Fred H. Cate, Cable Television and the Compulsory Copyright
License, 42 FED. CoMM. L.J. 191, 195-202, 215-19 (1990) (tracing the history of the
FCC’s regulation of the cable industry).

» Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No.
102-385, 106 Stat. 1460 (1992) (codified as amended at 47 U.S.C.A. § 521 (West Supp.
1993)).

30 1d. § 532(c)(4)(A).

3 Id. § 533()(2).

2 Amendment of Part 74, Subpart K, 20 F.C.C.2d 201, 208 (1969) (first report and
order).
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consent’—had been rejected by Congress and by the FCC in 1971 as
unworkable* and is directly contrary to the FCC’s must-carry rules® that
Congress was still pushing as recently as 1987.% President Bush promptly
vetoed the bill,”” and Congress responded by handing the President the first
override of his administration.®

The FCC, under the first Democratic presidential administration in
twelve years, immediately set to work implementing the mandate to
reregulate cable that it had strongly resisted for the previous decade. In the
eighteen months since the bill became law, the Commission has issued
more than two dozen notices of inquiry and notices of proposed
rulemaking.” In fact, with regard to the pressing issue of rate regulation,

* 47 US.C.A. § 548(c)(3) (West Supp. 1993).
. ¥ Commission Proposals for Regulation of Cable Television, 31 F.C.C.2d 115 (1971)

(letter from FCC to Senate Communications Subcommittee).

* Amendment of Subpart L, Part 91, 2 F.C.C.2d 725 (1966) (second report and order).

% See Century Communications Corp. v. FCC, 835 F.2d 292, 293 (D.C. Cir. 1987),
cert. denied, 486 U.S. 1032 (1988).

37 138 CONG. REC. $16,666 (daily ed. Oct. 5, 1992).

% 138 CONG. REC. H11,477-88 (daily ed. Oct. 5,-1992); 138 CONG. REC. S16,652-77
(daily ed. Oct. 5, 1992).

¥ See, e.g., Implementation of Cable Television Consumer Protection and Competition
Act of 1992, Cable Home Wiring, 7 F.C.CR. 7349 (1992) (notice of proposed
rulemaking); Indecent Programming and Other Types of Materials on Cable Access
Channels, 7 F.C.C.R. 7709 (1992) (notice of proposed rulemaking); Broadcast Signal
Carriage Issues, 7 F.C.C.R. 8055 (1992) (notice of proposed rulemaking); Tier
Buy-Through Prohibitions, 7 F.C.C.R. 8672 (1992) (notice of proposed rulemaking);
Consumer Protection and Customer Service, 7 F.C.C.R. 8641 (1992) (notice of proposed
rulemaking); Rate Regulation, 8 F.C.C.R. 510 (1992} (notice of proposed rulemaking);
Development of Competition and Diversity in Video Programming Distribution and
Carriage, 8 F.C.C.R. 194 (1992) (notice of proposed rulemaking); Horizontal and Vertical
Ownership Limits, Cross-Ownership Limitations and Anti-trafficking Provisions, 8
'F.C.C.R. 210 (1992) (notice of proposed rulemaking and notice of inquiry); Equal
Employment Opportunities, 8 F.C.C.R. 266 (1993) (notice of proposed rulemaking); Home
Shopping Station Issues, 8 F.C.CR. 660 (1993) (notice of proposed rulemaking);
Compatibility Between Cable Systems and Consumer Electronics Equipment, 8 F.C.C.R.
725 (1993) (notice of inquiry); Cable Home Wiring, 8 F.C.C.R. 1435 (1993) (report and
order); Inquiry into Sports Programming Migration, 8 F.C.C.R. 1492 (1993) (notice of
inquiry); Horizontal and Vertical Ownership Limits, Cross-Ownership Limitations and
Anti-trafficking Provisions, 8 F.C.C.R. 1696 (1993) (order); Direct Broadcast Satellite
Public Service Obligations, 8 F.C.C.R. 1589 (1993) (notice of proposed rulemaking);
Buy-Through Prohibition, 8 F.C.C.R. 2274 (1993) (report and order); Rate Regulation, 8
F.C.C.R. 2921 (1993) (order); Indecent Programming and Other Types of Materials on
Cable Access Channels, 8 F.C.C.R. 2638 (1993) (second report and order); Home
Shopping Station Issues, 8 F.C.C.R. 2656 (1993) (order); Development of Competition
and Diversity in Video.Programming Distribution and Carriage, 8 F.C.C.R. 3359 (1993)
(first report and order); Rate Regulation (12 parts), 8 F.C.C.R. 5631 (1993) (report and
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the Commission recently adopted its Second Order on Reconsideration,
Fourth Report and Order, and Fifth Notice of Proposed Rulemaking.® It
remains to be seen whether the cable and broadcast television industries,
much less the American public, will have gained anything in this most
recent regulatory round robin.

This endless policy loop presents far greater risks in the face of the
challenges posed by the very technologies that have driven the rapid
expansion of communications industries. Keeping up has proven difficult,
but just keeping up is not enough; our policymakers must get ahead of the
technology curve. As Stuart Brotman has noted, “‘action and not reaction
is needed in this area.”!

If the Federal Government is going to undertake to develop and enforce
communications policies, then America’s communications policymakers
and regulators—not to mention the industries themselves—must develop a
far broader perspective about the wide range of issues that affect, and are
affected by, those policies. That new perspective will be influenced by, and
must of necessity reflect, five interrelated features of communications in
. the twenty-first century.

III. THE NEW PoLICY
A. InforMation Policymaking

First, U.S. communications policymaking for the next century will be
dramatically influenced by, and will certainly reflect, a shift in focus from
communications to information, from conduit to content. Already,
beginning with the break-up of AT&T, federal regulators have begun to
expand dramatically the focus of ‘“‘communications’” policy from the
means by which information is delivered to the content and format of that
information itself. For example, today’s telecommunications companies

order and further notice of proposed rulemaking); Rate Regulation (12 Parts), 58 Fed.
Reg. 33,560 (June 18, 1993) (order); Cost of Service, 58 Fed. Reg. 40,762 (July 30, 1993)
(notice of inquiry); Rate Regulation 8 F.C.C.R. 5585 (1993) (order and further notice of
proposed rulemaking); Rate Regulation, 58 Fed. Reg. 46,737 (Sept. 2, 1993) (report and
order and further notice of proposed rulemaking); Rate Regulation, 58 Fed. Reg. 60,141
(Nov. 15, 1993) (order); Rate Regulation, 8§ F.C.C.R. 8444 (1993) (third report and order); -
Rate Regulation, 59 Fed. Reg. 6901 (Feb. 8, 1994) (order); Rate Regulation, 1994 FCC

LEXIS 770 (Feb. 23, 1994) (report and order and further notice of proposed rulemaking).
Implementation of Sections of Cable Television Consumer Protection and

Competition Act of 1992, Rate Regulation, 1994 FCC LEXIS 770 (Feb. 23, 1994) (report
and order and further notice of proposed rulemaking).

4 Stuart N. Brotman, Executive Branch Communications Policymaking: Reconciling
Function and Form with the Council of Communications Advisers, 42 FED. COMM. L.J.
51, 52 (1989).
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digitally manipulate a wide variety of information ranging from voice to
computer traffic. This manipulation may change, or add value to, the
content—e.g., by providing information as to the identity of the caller or the
number from which she or he is calling.

In the past, regulators have sought to distinguish between ‘‘struc-
tural”’—i.e., ownership—versus ‘‘behavioral”’—i.e., indecency—regulations.*
While these distinctions have always been somewhat specious, they are
even less supportable in a multichannel, multitechnology marketplace.
Regulating the “‘structure’ of broadcasters may have had some effect on
the ultimate product when the industry consisted of three powerful net-
works, but it is ineffective and, in fact, counterproductive when viewers
can choose from video programming delivered by cable, over-the-air
broadcast television, video cassette or disc, or even floppy disk or dial-up
database.

As the telephone companies and mainframe computer giants have
discovered to their chagrin, the money is to be made in software, not
hardware, in storing and processing data, not merely transmission, in
information, not just communications. ‘‘Communications’ policymakers
must recognize that reality and the challenges it poses to defining effective
regulation of a far more diverse information marketplace and to
determining whether such regulations will be constitutional or desirable.
These and other ramifications of the expansion from communications to
information are addressed in greater detail in the other four features
discussed below.

B. The Global Characteristics of Information

The new information policy must explicitly recognize that information
is inherently global—it respects no boundaries. Anne Branscomb, head of
the American Bar Association Science and Technology Section Project on
International Information Networks, has written: “The very existence of
information technology is threatening to nation states.””** According to
Professor Joseph N. Pelton:

We are not talking about a modest proposition here.
Telepower in its various forms—telecommunications, elec-
tronic entertainment, computer and information services,

“ See, e.g., DOUGLAS H. GINSBURG ET AL., REGULATION OF THE ELECTRONIC MASS
MEDIA 157 (2d ed. 1991).

“ Branscomb, supra note 6, at 987-88. See generally Cate, Global Information
Policymaking, supra note * (discussing the global nature of information and the need for
countries to establish compatible legal regimes).






