WAKE FOREST
LAW REVIEW

VOLUME 30 1995 NUMBER 1

THE FIRST AMENDMENT AND THE NATIONAL
INFORMATION INFRASTRUCTURE

Fred H. Cate*

What the First Amendment status of electronic information should be
is a fundamental question which must be addressed in any attempt to
arrive at appropriate legal standards to protect the multifarious inter-
ests of the users of cyperspace. Yet, despite its importance, the First
Amendment has largely been ignored in the debate surrounding what
sort of legal framework should control the emerging National Informa-
tion Infrastructure. Professor Cate surveys the current terrain of First
Amendment jurisprudence and describes the different analytical ap-
proaches which may be taken. Doctrinal anomalies such as the law of
common carriage indicate that at times the courts have reduced the
scope of First Amendment protection in the face of new technologies.
However, the rationales behind applying diminished protection do not
carry force in the electronic context, especially when other controls
such as antitrust doctrine are available. There is no reason not to con-
fer full First Amendment protection on speech conveyed by
cyberspace.
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INTRODUCTION

The vast majority of information in the United States today exists in
electronic form. Text is composed on word processors, stored in computer
memories, transmitted via local networks, telephone lines, and satellites,
and recorded on printers, facsimiles, and computer monitors. Images and
sounds are captured by cameras, scanners, microphones, and other sen-
sors, stored on tape or disc, broadcast over the air or through coaxial
cables or optical fibers, and displayed on television or computer screens
or heard on radio. Data and voice signals are collected by telephones,
computers, and remote sensors, and transmitted via copper wires, optical
fibers, and satellites, or beamed through the air. Documents are printed,
photocopied, facsimiled, scanned, and increasingly are stored
electronically.

The escalating dominance of electronic information offers many op-
portunities for new and valuable products and services, but also raises
many issues regarding cost, social and economic stratification, cultural
domination, the protection of intellectual property, and the invasion of
privacy, to name just a few. One fundamental issue, at the heart of both
the extraordinary opportunities and the resolution of the dizzying array
of concerns, is the First Amendment status of electronic information. Yet,
despite its importance, the First Amendment has been almost wholly ig-
nored in the policy debate raging in Washington and throughout the
country about the National Information Infrastructure (NII) and the role
of electronic information in every sector of American society.
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At first blush, the role of the First Amendment would appear to be
the only issue presented by electronic information technologies that is not
new. After all, the First Amendment has been around for more than 200
years. What have judges, attorneys, and constitutional scholars been do-
ing all that time if not definitively resolving what protection is afforded
by the First Amendment? However, for the past century the Supreme
Court has held that the amount of protection offered to information by
the First Amendment depends on the medium by which that information
is conveyed.! Thus, the same restriction on the same words would be ana-
lyzed differently under the First Amendment, depending on whether
those words were uttered on a street corner, printed in a newspaper,
transmitted through a telegraph wire, broadcast on the radio, or spoken
into the telephone.

New information technologies and new conglomerations of old tech-
nologies challenge courts and commentators to determine which First
Amendment standard or analysis should be applied. It has become cus-
tomary, when confronted with a new communications medium, such as
cable television, to ask, “which prior communication technology is it most
like?” Is it more like a newspaper, a radio, or a telephone? The answer to
this question often determines how the new medium is to be regulated.
Reporters and law reviews are full of cases and articles asking the same
question.

However, “what is it most like?” is the wrong question to ask because
it misinterprets the Court’s jurisprudence. The only reason the Court has
compared new information technologies with old has been to help inform
its investigation of whether there was any characteristic in the new tech-
nology that would warrant different treatment under the First Amend-
ment. The comparison with existing technologies merely provides a
shorthand, and often distracting, guide to that investigation. In short,
rather than support three or four separate First Amendments, the Su-
preme Court’s jurisprudence is better interpreted as recognizing a single
First Amendment model—call it print, or, more accurately, speech—from
which, for technological reasons, the Court has occasionally seen fit to
diverge.z

1. See Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 101-
02 (1973) (discussing First Amendment rights of broadcast media); Red Lion Broadcasting
Co. v. FCC, 395 U.S. 367, 386 (1969). Addressing the First Amendment protections of broad-
cast media, the Red Lion Court stated that “differences in the characteristics of new media
justify differences in the First Amendment standards applied to them.” Id.

2. 'This author believes that “what is it more like?” is the wrong question for a more
fundamental reason: The First Amendment is technology-blind. It should make no differ-
ence how the information is communicated (unless, perhaps, it is communicated by being
wrapped around a brick and thrown through a window). Information is no more or less
constitutionally significant because it is spoken or printed or broadcast. The Supreme Court
has been wrong to assume otherwise (to the extent it has so assumed—it has rarely ad-
dressed the issue directly). However, technology-dependence is what the Court has assumed
is written into the First Amendment, and therefore this basic objection to the “what is it
most like?” question is not the subject of this article.
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This article examines the protection that the Court has determined
the First Amendment affords to all information and the few technological
exceptions that the Court has indicated may justify a lower standard of
protection. The article then proceeds to consider whether any of those
technological characteristics justify special treatment of electronic infor-
mation under the First Amendment. The author concludes that the an-
swer to the question—*“Does this new communications medium have any

characteristics that would justify according it different, less protective
treatment under the First Amendment?”’—is no.

Identifying the First Amendment standard applicable to electronic
information is important for at least two reasons. First, the First Amend-
ment acts as a check upon the government’s power to enact certain laws
and regulations. For the government to regulate expression and the in-
dustries that facilitate, transmit, and support expression without regard
for the First Amendment invites reproach by the public and by the
courts. Second, and more important, the First Amendment, along with
the judicial opinions and commentary interpreting it, is more than just a
limit on governmental action. It also reflects principles and aspirations
which, while inconsistent and even flawed, offer important guidance for
regulation or regulatory forbearance. In sum, the First Amendment is
central to the information policymaking process not only because every
law and regulation restricting expression must constitutionally comply
-with its terms, but also because the First Amendment and the discussion
surrounding it contribute something positive and valuable to the process.

I. ELEcTrRONIC INFORMATION AND INFORMATION NETWORKS
A. The Importance of Information

Information is a key component of both the national and the global
economy. Although figures vary, information services and products are ei-
ther the first or second largest sector of the U.S. economy, accounting for
between ten and twelve percent of the Gross Domestic Product.® Taken
together, telephone companies, information service providers, communi-
cations equipment manufacturers, and computer hardware and software
companies account for more than 4.5 million U.S. jobs.* The Commerce
Department reports that business and consumer spending on high-tech
equipment accounts for thirty-eight percent of economic growth since
1990.° The Department predicted in January 1994 that information sector
revenues for that year would reach $699 billion, up twelve percent from

3. Secretary of Commerce Ronald H. Brown, Remarks at the Museum of Television
and Radio (Jan. 6, 1994), available on Internet, NTIA IITF Bulletin Board, iitf.doc.gov/
speeches, testimony [hereinafter Remarks of Secretary Brown]. Vice President Al Gore, Re-
marks at the National Press Club (Dec. 21, 1993) (transcript available from Federal News
Service), available in LEXIS, Nexis library, CURNWS File [hereinafter Remarks of Vice
President Gorel.

4. Remarks of Secretary Brown, supra note 3.

5. Michel J. Mandel, The Digital Juggernaut, Bus. Weex ANNUAL, July 12, 1994, at
22.
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1993.% The significance of information was forcefully recognized in the
Clinton administration’s National Information Infrastructure Agenda
for Action, which concluded that: “[i]nformation is one of the nation’s
most critical economic resources . . . . In an era of global markets and
global competition, the technologies to create, manipulate, manage and
use information are of strategic importance for the United States.”” The
International Telecommunication Union estimates that by the end of the
decade, global telecommunications, and information and entertainment
programming, will account for $3.5 trillion in annual revenues and will
constitute the world’s largest economic sector.®

Yet even these figures do not represent the real importance of infor-
mation and, therefore, the real significance of the information infrastruc-
ture to the United States. “Information,” writes Anne Branscomb, legal
scholar-in-residence at Harvard University’s Program on Information Re-
sources Policy, “is the lifeblood that sustains political, social, and busi-
ness decisions.” Non-communications businesses rely as much on
information services and products as do telephone companies and com-
puter manufacturers. During the 1980s, for example, United States busi-
nesses alone invested $1 trillion in information technology.!® Corporate
spending on information technology in the United States reached $150
billion in 1992 and $200 billion in 1993.* Between one-half and two-
thirds of the American workforce occupies information-based jobs.*?

Information is equally significant for the activities of government.
According to the Clinton administration’s National Performance Review,
the “[flailure to adapt to the information age threatens many aspects of
government.”?® The report predicts that the government could save $5.4
billion over the next six years by “consolidating and modernizing the in-
formation infrastructure.”* The importance of information is not limited
to telephone and computer companies; it is indeed the lifeblood of mod-
ern society.

6. INTERNATIONAL TrRADE ApMIN, US. Dep't oF CoMMERCE, U.S. INDUSTRIAL OUTLOOK
1994 24-1, 25-1, 26-1, 27-1, 28-1, 29-1, 30-1, 31-1, 81-3, 31-4, 31-6 (1994) [hereinafter US.
INDUSTRIAL OuTLoOK 1994). Specific projections included: printing and publishing—$176.6
billion, information services—$135.9 billion, computer equipment—$66.2 billion, computer
software—$32 billion (in 1993), satellites—$6.5 billion, telecommunications services—$193.1
billion, telecommunications equipment—$36 Dbillion, and entertainment program-
ming—$51.7 billion. Id.

7. INFORMATION INFRASTRUCTURE TASK FORCE, NATIONAL INFORMATION INFRASTRUCTURE:
AGENDA FOR AcTION 5 (1993) [hereinafter AGENDA FOR ACTION].

8. Ted Bunker, Is it 19842, LAN Mag., Aug. 1994, at 40.

9. Anne W. Branscomb, Global Governance of Global Networks: A Survey of Trans-
border Data Flow in Transition, 36 VanD. L. Rev. 985, 987 (1983).

10. Howard Gleckman, The Technology Payoff, Bus. WEEK, June 14, 1993, at 57.

11. Ralph King, Jr., Magic Formula, WaALL St. J., Nov. 14, 1994, at R18.

12. Remarks by Vice President Gore, supra note 3; AGENDA FOR ACTION, supra note 7,
at 5.

13. NartionaL PErrorMaNcE REview, FRoM REp TAPE To RESULTS: CREATING A GOVERN-
MENT TaAT WORKS BETTER AND CosTs LEss 113 (1993).

14. Id. at iv.
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B. The National Information Infrastructure

During the 1992 presidential campaign, Bill Clinton and Al Gore
pledged to make deployment of a “national information network” a prior-
ity of their administration. They campaigned on a promise to create a
network that would “link every home, business, lab, classroom and library
by the year 2015.”*®* Once in office, the President and Vice President
moved quickly. On February 22, 1993, just twenty-eight days after their
inauguration, they unveiled a five-part strategy for building the NII, a
system which would use interconnected, interoperable telecommunica-
tions and computer networks to link computer systems, televisions, fax
machines, and telephones, and to provide a variety of transmission and
information services.!® In addition to promoting technical development of
the system and its applications for government and others, the Clinton/
Gore strategy stressed the importance of creating incentives for private
sector investment in the NII through the establishment of a consistent,
stable regulatory scheme.’” Many of the Clinton administration’s most
visible information-related activities focus on these reforms.

The Clinton administration (the administration) released its NII
Agenda for Action on September 15, 1993. Although ostensibly the prod-
uct of an Information Infrastructure Task Force, the Agenda for Action
was actually a White House initiative, led by Vice President Gore and
Secretary of Commerce Ronald Brown. The Agenda for Action sets forth
the administration’s vision for the NII. While stressing that the private
sector will “predominate” in developing, deploying and paying for the na-
tion’s information infrastructure, the Agenda for Action notes that “the
government has an essential role to play.”*® The Agenda for Action pro-
ceeds to identify nine “principles and goals” that are to guide the govern-
ment’s NII policies:

(1) Promote private sector investment . . . .

(2) Extend the “universal service” concept to ensure that information
resources are available to all at affordable prices. . . .

(3) Act as catalyst to promote technological innovation and new appli-
cations . . . . [through] important government research programs and
grants . . ..

(4) Promote seamless, interactive, user-driven operation of the NII
.« . . . [to] ensure that users can transfer information across networks °
easily and efficiently.

(5) Ensure information security and network reliability . . . .

15. Bill Clinton, A National Economic Strategy for America (June 19, 1992) (tran-
script available through U.S. Newswire).

16. INFORMATION INFRASTRUCTURE TASK FORCE, THE NATIONAL INFORMATION INFRA-
STRUCTURE; FREQUENTLY ASKED QUESTIONS, available on Internet, NTIA NII bulletin board,
iitf.doc.gov.

17. Information Infrastructure and H.R. 1757, The “High Performance Computing
and High Speed Networking Applications Act of 1993”: Hearings on H.R. 1757 Before the
House Committee on Science, Space, and Technology, 103d Cong., 1st Sess. 7, 13 (1993)
(statement of John H. Gibbons, Director, Office of Science and Technology Policy).

18. AGENDA FOR ACTION, supra note 7, at 6.
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(6) Improve management of the radio frequency spectrum . . . .

(7) Protect intellectual property rights . . . .

(8) Coordinate with other levels of government and with other nations
. . . . to avoid unnecessary obstacles and to prevent unfair policies that
handicap U.S. industry.

(9) Provide access to government information and improve government
procurement . . . .2°

To help carry out this ambitious agenda, the administration created
the Information Infrastructure Task Force on September 15, 1994,
chaired by Secretary Brown.?® The Task Force is charged with articulat-
ing and implementing the administration’s vision for the NII. “Working
together with the private sector, the participating agencies will develop
comprehensive technology, telecommunications, and information policies
and promote applications that best meet the needs of both the agencies
and the country.”?* The Task Force is divided into three committees: the
Telecommunications Policy Committee, the Information Policy Commit-
tee, and the Applications and Technology Committee. These committees
are subdivided into working groups and, in some cases, even subworking
groups, reflecting the breadth of issues being addressed by the Task
Force.?®

19. Id. at 6-7 (emphasis in original deleted).

20. INFORMATION INFRASTRUCTURE TASK FORCE, NATIONAL INFORMATION INFRASTRUC-
TuRE Facr SHeer (Sept. 28, 1994), available on Internet, NTIA IITF bulletin board,
iitf.doc.gov.

21, Id.

29, Id. The Telecommunications Policy Committee, chaired by Larry Irving, Assistant
Secretary of Commerce for Communication and Information and NTIA Administrator, is
responsible for “formulat[ing] a consistent Administration position on key telecommunica-
tions issues.,” Id. The Committee is divided into four working groups: Universal Service,
Reliability and Vulnerability, Legislative Drafting, and International Telecommunications.
This last working group is further divided into five subworking groups: (1) Foreign Govern-
ment/Foreign Corporation Participation in the NII and the Use of the NII to Open Overseas
Markets, (2) Effect of Current Law on Setting Policy and Legislative Efforts to Change the
Law, (3) Purposes of the United States Government Controlling the Flow of Technology
Transfers, (4) United States Participation in International Organizations and Standards
Setting Bodies, and (5) International Use of Research Networks. Id.

The Information Policy Committee, chaired by Sally Katzen, Administrator of the Of-
fice of Information and Regulatory Affairs in the Office of Management and Budget, is re-
sponsible for “critical information policy issues that must be addressed if the National
Information Infrastructure is to be fully deployed and utilized.” Id. This committee has
three working groups: Intellectual Property Rights, Privacy, and Government Information.
Id. This last working group is further divided into two subworking groups: Electronic Rec-
ord FOIA Legislation, and Scientific and Technical Information. Id.

The third committee, on Applications and Technology, is chaired by Arati Prabhakar,
Director of National Institute of Standards and Technology in the Department of Com-
merce, and is “coordinat[ing] the Administration’s efforts to develop, demonstrate, and pro-
mote applications of information technology in manufacturing, education, health care,
government services, libraries, environmental monitoring, electronic commerce, and other
applications.” Id. The committee is divided into three working groups: Government Infor-
mation Technology Services, Technology Policy, and Health Information and Applications.
Id. The Technology Policy Working Group includes four subworking groups: Advanced Dig-
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C. The Omission of the First Amendment

One of the great surprises of the administration’s information poli-
cymaking efforts, given the range of issues addressed in the Agenda for
Action and the variety of committees, working groups, and subworking
groups, is the absence of any reference to First Amendment issues. The
First Amendment is not mentioned in the administration’s nine princi-
ples in the Agenda for Action nor in any of the administration’s NII pro-
nouncements. Nor does the First Amendment appear in speeches by Vice
President Gore, Secretary Brown, or other senior administration officials.

This omission of the First Amendment from information policy is all
the more significant in light of the substantial regulatory role that the
administration anticipates that the government should play. On Decem-
ber 21, 1993, Vice President Gore delivered the administration’s first ma-
jor policy address on the NII at the National Press Club in Washington.
In his speech, the Vice President, the intellectual and political force be-
hind the administration’s NII initiative,*® analogized the current informa-
tion marketplace to the environment that, in his view, permitted the
sinking of the Titanic. The Vice President asked why the Titanic’s radio
operators did not receive the warnings about icebergs in the vicinity and
why so few ships responded to the Titanic¢’s distress signals:

Why did the ship that couldn’t be sunk steam full speed into an ice
field? For in the last few hours before the Titanic collided, other ships
were sending messages like this one from the Mesaba: “Lat 42N to
41.25 Long 49W to Long 50.30W. Saw much heavy pack ice and great
number large icebergs also field ice.” And why, when the Titanic opera-
tors sent distress signal after distress signal did so few ships respond?

The answer is that—as the investigations proved—the wireless
business then was just that, a business. Operators had no obligation to
remain on duty. They were to do what was profitable. When the day’s
work was done—often the lucrative transmissions from wealthy passen-
gers—operators shut off their sets and went to sleep . . . .

ital Video and NII, NII Roadmap, NII Services Architecture, and NII Standards. Id. The
Health Information and Applications Working Group is further divided into three subwork-
ing groups: Telemedicine, Consumer Health Informatics, and Standards.

In addition, an NII Security Issues Forum coordinates so-called “security issues” con-
cerning “confidentiality, integrity, and availability of information and of the systems carry-
ing the information,” and a 37-member Advisory Council on the National Information
Infrastructure, created by Ezecutive Order No. 12864, advises the Task Force and Secretary
Brown from the perspective of information “stakeholders,” including industry, labor,
academia, public interest groups, and state and local governments. Id.; see generally Fred
H. Cate, Information Policymakers and Policymaking, 6 StaN. L. & Por’y Rev. (forthcom-
ing 1995).

23. As a Member of the House of Representatives, Gore proposed a “nationwide net-
work on fiber optic ‘data highways’ ” in 1979. Al Gore, Networking the Future, Wasu. Posr,
July 15, 1980, at B3. As a Senator and Chair of the Senate Subcommittee on Science, Tech-
nology and Space, Gore introduced proposals for a National Research and Education Net-
work as the “Department of Energy High-Performance Computing Act” (S. 1976) in 1989,
and for the “High-Performance Computing Act” (S. 272) in 1991. See 135 Cong. Rec. S5689
(1989); 137 Cone. Rec. S1198 (1991).






