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The First Amendment and the
International “Free Flow” of
Information

FRED H. CATE*

In 1979, Mustapha Masmoudi, permanent delegate of Tunisia to
the United Nations Educational, Scientific and Cultural Organization
(“UNESCO”), addressed the effect of the proliferation of Western!
media and communication industries on Third World? receivers. In a
paper entitled, “The New World Information Order,”®> Masmoudi
argued that UNESCO’s concern that the international flow of infor-
mation be free was insufficient; instead, Masmoudi called for an inter-
national information flow that is not only free, but also balanced.

Masmoudi was preceded and followed by other representatives of
Third World countries, who, while often disagreeing with the specifics
of his proposed solution, concurred with Masmoudi’s conclusion that
the dominance of Western media had a detrimental effect in the Third
World. These officials have suggested a variety of Third World inter-
ests that are affected by the imbalance in international communica-

* Fellow, The Annenberg Washington Program in Communications Policy Studies. The
author acknowledges the generous support of The Annenberg Washington Program and the
law firm of Debevoise & Plimpton. The author alone is responsible for the assessments herein.

1. The term “Western” here and throughout the Article refers to the United States, Canada,
and countries in Western Europe. The term does not refer to all countries in the western
hemisphere.

2. The term “Third World” here and throughout the Article refers to countries other than
the United States, Canada, the U.S.S.R., and those countries comprising Western Europe and
the so-called Soviet bloc. The term “developing countries” as used below is synonymous with
“Third World” countries.

3. Masmoudi, The New World Information Order, in Crisis in International News 77 (J.
Richstad & M. Anderson eds. 1981) [hereinafter Crisis]. The New World Information Order
is referred to variously by other commentators as the New World Information and
Communication Order, the New World Communication Order, and the New International
Information Order.
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tion, including political sovereignty, cultural autonomy, and
commercial development.

The United States, source of most of the Western press communi-
cations, first responded to the concern over the imbalance in commu-
nications flow with little interest. But when UNESCO began
adopting resolutions that would impose limits on the press, the U.S.
government responded quickly and severely, ultimately withdrawing
from UNESCO. The U.S. press has demonstrated little more sympa-
thy for the Third World’s concerns. The communications imbalance
issue has been largely ignored, and when proposed solutions were
reported the U.S. press has shown determined opposition.

Today the United States is challenged not by proposals for
redressing perceived inequities from the Third World, but rather by
initiatives from its oldest and most powerful allies. Broadcasting
restrictions agreed to by the European Commission in October 1989
would limit both the amount and content of U.S.-origin program-
ming, in order to protect against further erosion of traditional Euro-
pean culture.

This article examines the debate over restricting the “free flow” of
information as a means to diminishing the *“‘cultural domination”
exercised by the Western media in the Third World and by U.S.
media in Western Europe. The article seeks to illustrate the diversity
of views that exist in the debate over restricting the international flow
of information for cultural and political reasons, and to analyze U.S.
responses to those proposed restrictions in light of the First Amend-
ment to the U.S. Constitution.

Part I of the article focuses on some of the concerns about informa-
tion flow expressed by the Third World countries, and some of the
proposed solutions. Part II focuses on the U.S. response to Third
World proposals. Part III addresses the effect of the First Amend-
ment on U.S. domestic media regulation, particularly broadcasting.
Part IV considers the most recent challenge to U.S. concepts of free
speech, the European Broadcasting Directive. The article concludes
that the interests underlying the First Amendment, rather than block-
ing all efforts to create greater balance in the flow of information,
weigh in favor of some media regulation.

I. THE DEBATE OVER “FREE FLOW’’: THIRD WORLD
PERSPECTIVES
A. Origins of the “Free Flow” Debate

In 1948, the U.N. General Assembly adopted unanimously the
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Universal Declaration of Human Rights.* In Article 19 of the Decla-
ration, the General Assembly explicitly recognized free expression as
a fundamental human right: “Everyone has the right to freedom of
opinion and expression; this right includes freedom to hold opinions
without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.”>

Article 19 provided not only for freedom of expression in the sense
traditionally understood to be suggested by the First Amendment to
the U.S. Constitution—*“Congress shall make no law . . . abridging
the freedom of speech, or of the press”®—but goes further to guaran-
tee the right to receive information. The meaning of this extension,
which implies a right to communicate instead of merely to speak, is
significant. It suggests that the United Nations was not interested
solely in the rights of speakers and writers, but also in the rights of
listeners and hearers.

This view of an international free flow of communication was fos-
tered by a quixotic campaign by the U.S. press and government dur-
ing the 1940s and early 1950s to export First Amendment concepts to
the rest of the world. This campaign, described by Margaret
Blanchard as a “crusade,”” focused on the political and social virtues
of an unrestricted press and, to a lesser degree, on the freedom of
people living in the Third World and particularly in the Soviet Union
to listen to Voice of America programming and have access to West-
ern films, books, and magazines.®

According to Professor Blanchard, the quest met with little success
and came to an end in the early 1950s, largely because the U.S. press
realized that the First Amendment could not be exported without
considerable assistance from the federal government.® That assistance
brought with it government involvement in press affairs that many in
the press believed violated a principle tenet of the First Amendment
they were trying to export. In addition, as is discussed below,!° some
countries were already showing determined opposition to U.S. con-
cepts of a free press.

But the model of unrestricted communications that the United

4. G.A. Res. 217 (III), U.N. Doc. A/810 (1948).

5. Id. art. 19.

6. U.S. Const. amend. L.

7. M. Blanchard, Exporting the First Amendment: The Press-Government Crusade of
1945-1952 1 (1986).

8. Id. at 4.

9. Id. at 352.

10. See infra notes 14-71 and accompanying text.
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States claimed to offer was not without influence. In the period before
the 1960s, the general international commitment to unrestricted com-
munications went virtually unchallenged. International discourse
often focused on the free flow of information as an essential step in
fostering cooperation and better relations between nations and peo-
ples, and as particularly important to improving political and eco-
nomic relations between the West and the Third World. When
UNESCO was founded as the instrument through which many of the
social and economic goals of the international community were to be
achieved, its founders stressed in its constitution the importance of
“unrestricted pursuit of objective truth and the free exchange of ideas
and knowledge.”!!

In 1957, however, the U.N. General Assembly adopted Resolution
1313 which stated: “Reiterating its belief in the free flow of undis-
torted news and information within countries and across national
frontiers as the essential basis for an accurate and undistorted under-
standing of events and situations . . . .”'? The resolution concluded by
calling on Member States to aid in “facilitating the free flow of accu-
rate information through all media.”!?

A number of countries, particularly in the Third World, were dis-
pleased by the existing state of international communications. They
charged that the “unrestricted” approach to international communi-
cations was a Western concept that had led to Western dominated
news and entertainment programming. This resulted in “cultural
domination” in the Third World and ignorance about Third World
countries in the West.!* Moreover, the existence of an established
Western media was for economic and technological reasons stymieing
the development of indigenous news and entertainment media.'?
Finally, with the development and deployment of the geostationary
communications satellite, many Third World countries believed that
the limited number of geostationary orbit slots were being filled by
Western satellites, thereby furthering the dominance of Western
media and making it increasingly difficult for Third World countries
to deploy such satellites when they had the resources and capability to

11. UNESCO Const. preamble.
12. G.A. Res. 1313, 13 U.N. GAOR Supp. (No. 18) at 26, U.N. Doc. No. A/4030 (1958).
13. Id.

14. See generally Communication and Domination: Essays to Honor Herbert I. Schiller (J.
Becker, G. Hedebro & L. Paldin eds. 1986).

15. See generally E. Contreras, J. Larson, J. Mayo & P. Spain, Cross-Cultural Broadcasting
(1976).
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do so.!¢

UNESCO became the forum for debate on these and other issues
relating to the international communications flow and during the
1960s UNESCO sought to identify and propose solutions for regional
communications problems. Proposals were considered for the specific
purpose of creating Third World news agencies, in order to “increase
the developing world’s means of expression and to gather and
exchange news, films, and various broadcasts for the mutual benefit of
these countries.”!” By 1969 the debate had taken on some of the fla-
vor which continues to characterize it today. At a conference held in
Canada, a group of communications experts adopted a recommenda-
tion calling for a “balanced circulation of news” and stressing in par-
ticular that more information should flow from the Third World to
the West.!8

At the 1970 General Conference of UNESCO, several developing
countries raised “the issue of the unequal distribution of the media,
asking that better adapted and balanced international news exchange
systems be organized and stressing the right to cultural identity.”!®
At the 1972 General Conference, a majority of Member States
“emphasized more forcefully still the potential dangers of news flow
imbalance.”?® In 1974, the Soviet Union introduced a “draft declara-
tion on fundamental principles governing the use of the mass media in
strengthening peace and international understanding and in combat-
ting war propaganda, racism and apartheid.”?! The 1974 General
Conference recommended that two Intergovernment Conferences on
communications policies be held.?> Finally, at the 1976 General Con-
ference, UNESCO Director General Amadou-Mahtar M’Bow
appointed a commission chaired by former Irish Foreign Minister and
Nobel Peace Prize recipient Sean MacBride, to study “the totality of
communication problems in modern societies.”??

While the MacBride Commission began its awesome task, the

16. See J. Powell, International Broadcasting by Satellite: Issues of Regulation, Barriers to
Communication 207-10 (1985).

17. Int’l Comm’n for the Study of Comm. Probs., Many Voices, One World 40 (1980)
[hereinafter MacBride Comm’n Report].

18. R. Stevenson & D. Shaw, Foreign News and the New World Information Order 5§
(1984).

19. MacBride Comm’n Report, supra note 17, at 40.

20. Id.

21. Power & Abel, Third World vs. The Media, N.Y. Times, Sept. 21, 1980, § 6, at 119, col.
1. The text of the draft declaration was never published officially.

22. MacBride Comm’n Report, supra note 17, at 40.

23. Id. at xvii, 42.
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UNESCO countries continued to confer. The two Intergovernment
Conferences—one in San Jose de Costa Rica in 1976 and another in
Kuala Lampur in 1979—produced recommendations urging that new
communications policies be adopted “conceived in the context of
national realities, free expression of thought and respect for individual
and societal rights.”?* The Kuala Lampur Conference in particular
stressed that “communication, considered both as a means of
affirming a nation’s collective identity and an instrument of social
integration, has a decisive role to play in the democratization of social
relations . . . .”?* At the 1978 UNESCO General Conference, a simi-
lar resolution was adopted that endorsed freedom of the press but also
stressed the need “for the establishment of a new equilibrium and
greater reciprocity in the flow of information . . . for a free flow and
wider and more balanced dissemination of information.”¢

B. The New World Information Order

Probably the most far-reaching proposals for addressing the per-
ceived imbalance in international communications came from Mus-
tapha Masmoudi, the permanent delegate of Tunisia to UNESCO and
a member of the MacBride Commission. In a paper entitled “The
New World Information Order,”?” Masmoudi argued that: “Infor-
mation plays a paramount role in international relations, both as a
means of communication between peoples and as an instrument of
understanding and knowledge between nations. . . . However, what
must be noted right away is that the present international information
system shows a profound imbalance between developed and develop-
ing countries.”*®

Masmoudi identified seven features of that imbalance. First, Mas-
moudi cited a “flagrant quantitative imbalance between North and
South,” evidenced by the fact that eighty percent of the world’s news
flow originates from the major Western news agencies, of which only
twenty to thirty percent treats the Third World, even though the
Third World accounts for seventy-five percent of the world’s popula-
tion.?® Second, there exists “[a]n inequality in information

24. 1d. at 40 (quoting from the San José Conference recommendation).

25. Id. at 41.

26. Power & Abel, supra note 19, at 121, col. 2 (quoting UNESCO Declaration on the Role
of the Mass Media, arts. VI, IX).

27. Masmoudi, supra note 3, at 77.

28. Id. at 78.

29. Id. at 79.
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resources.”® Third, the West shows “[a] de facto hegemony and a
will to dominate” not only international communications, but also
economics, politics, and technology.?! Fourth, Masmoudi cited the
“lack of information on developing countries” that is reported in the
Western and Western-dominated international media.3? Fifth, Mas-
moudi argued that the “present-day information system enshrines a
form of political, economic and cultural colonialism.”3?

This consists in highlighting events whose significance . . . is
limited or even nonexistent; in collecting isolated facts and
presenting them as a “whole”; in setting out facts in such a
way that . . . is necessarily favorable to the interests of the
transnational system; in amplifying small-scale events so as
to arouse unjustified fears; in keeping silent on situations
unfavorable to the interests of the countries of origin of
these media.3*

Sixth, Masmoudi stressed that the West influences control over
media, even in the Third World, through direct investment, through a
“near-monopoly on advertising throughout the world,” and through
the direct use of propaganda in the West.** Finally, Masmoudi
charged that Western media reports “[m]essages ill-suited to the areas
in which they are disseminated.”3¢

Masmoudi then addressed the meaning of “free flow” in the mod-
ern world. He concluded, first, that traditional Western guarantees of
free expression had the effect of protecting the rights of individuals
over the rights of groups or communities.?’” Thus, a society wishing to
maintain some form of cultural identity could be prohibited from
doing so, under traditional Western protections, because of the right
of a speaker outside of that group. “[The present international legal
framework] favors a small number of countries at the expense of the
majority, thanks to a conception of liberty peculiar to those who own
or control the communication media—and who are frequently the
very same people who own or control the means of production.”3®

Masmoudi also concluded that because of the commercial nature of

30. Id. at 79-81.
32. Id. at 80.
35. Id. at 80-81.

36. Id. at 81.
37. 1d. at 82.
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the mass media, the right of access to information and to the media
belongs only to those with the resources to obtain it.*> Masmoudi
pointed to the absence of any set of international regulations or code
of ethics to govern journalism and to assure that journalists report
information truthfully and equitably.*

Masmoudi’s arguments tie in closely with other Third World con-
cerns that the West’s dominance of technological and manufacturing
resources creates a drastic inequality between Western and Third
World countries.*! This inequality, according to Third World critics,
is protected and furthered by a system of Western-oriented laws that
stress free market activity and the importance of governmental nonin-
terference. The Western analogy, for Masmoudi and others, might be
to U.S. antitrust laws:*? while reflecting a preference for free market
activity, these laws demonstrate the government’s willingness to regu-
late in order to assure that the market mechanism operates reasonably
fairly. Free market activity without such regulation of monopolies
might still be “free”—in the sense of unregulated—but it would not
be equitable or as productive or successful as the lawmakers desire.
Similarly, Masmoudi might argue, a “free flow” of information, when
carried on between states having radically different economic and
political positions, requires regulation to assure that the market does
not produce a result that is unfairly skewed.

In “The New World Information Order” Masmoudi pointed out
that ninety percent of the world’s radio frequency spectrum is con-
trolled by a tiny fraction of the world’s population in developed coun-
tries.*®* The technological lead and greater economic resources of the
West, are protected by tariff systems, also established by the West,
which provide favorable rates to Western countries for communica-
tions and communications technology-related trade.** This is in part,
Masmoudi argues, because the infrastructure of international commu-
nications is largely inherited from trade and communication patterns
of the colonial past. The infrastructure and tariffs favor a greater vol-
ume of traffic among developed countries and from developed to

39. Id.

40. Id. at 82-83.

41. See, e.g., Declaration on the Establishment of a New International Economic Order,
U.N. Doc. A/RES/3201 (1974); Programme of Action on the Establishment of a New
International Economic Order, U.N. Doc. A/RES/3202 (1974).

42. See, e.g., Sherman Act, 15 U.S.C. §§ 1-7 (1988); Clayton Act, 15 U.S.C. §§ 12-27
(1988).

43. Masmoudi, supra note 3, at 85; see generally T. McPhail, Electronic Colonialism 216
(1981).

44. Masmoudi, supra note 3, at 84.






