Defining California Civil Code
Section 47(3): The Resurgence of
Self-Governance

Fred H. Cate*

In 1964, the United States Supreme Court ruled in New York Times
Co. v. Sullivan® that a public official cannot recover damages for libel
unless he proves that the alleged libel was published with knowledge of
its falsity or with reckless disregard of its truth or falsity, a standard that
the Court called “actual malice.”2 In the 1971 case, Rosenbloom v. Me-
tromedia, Inc.,® a plurality of the Court applied the New York Times stan-
dard of actual malice to a defamation action brought by a private
individual where the allegedly defamatory story involved a matter of
public interest.

Only three years later, the Court overruled Rosenbloom in Geriz v.
Robert Welch, Inc.4 The Court held that where the plaintiff is a private
individual, the level of constitutional protection that extends to publi-
cations by the media may be less than New York Times actual malice.
Gertz allowed states to establish their own standards of liability, pro-
vided that liability was not imposed without regard to fault and that
punitive damages were not awarded without proof of New York Times
actual malice.®

States have responded to Geriz by creating a variety of standards of
liability for libel actions involving private plaintiffs, ranging from negli-

* Third year student, Stanford Law School. I am grateful to Marc Franklin, Frederick I.
Richman Professor of Law, Stanford University, for his counsel and insight. He is, of course,
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1. 376 U.S. 254, 283 (1964).

2. “Actual malice” is a troubling term throughout libel law. At common law, it referred
to actual ill will, hatred, or spite. Se, e.g., Cherry v. Des Moines Leader, 114 Jowa 298, 86
N.W. 323 (1901). In New York Times, however, the Supreme Court defined “actual malice” as
“knowledge that it [the statement] was false” or “reckless disregard of whether it was false or
not.” 376 U.S. at 280.

Where the definition of ““actual malice” is not clear from the context, this note will use
the term “common law actual malice” to refer to actual ill will, hatred, or spite. This note will
use the term “New York Times actual malice” to indicate the “knowledge of falsity or reckless
disregard” standard.

3. 403 U.S. 29 (1971).

4. 418 U.S. 323 (1974).

5. Id at 347-49. In Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 105 S. Ct. 2939
(1985), the Supreme Court reinterpreted Gertz to apply only where the allegedly defamatory
publication involves a matter of public interest.
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gence to actual malice.® California appears to be among those states
adopting the latter standard. Some California courts have interpreted
California Civil Code Section 47(3)7—which protects communications
between “interested” persons—broadly to require proof of actual mal-
ice® before allowing private individuals to recover for alleged libels in-
volving matters of public interest.

The limits of the section 47(3) privilege, however, remain unclear,
particularly in the absence of a California Supreme Court ruling involv-
ing the application of section 47(3) to the defamation of a private indi-
vidual by a general readership publication.® Where the defamatory
statement concerns a public official or figure, and the publication is lim-
ited to an audience that has a legitimate interest in the conduct of that
person, the privilege may apply.1® The more troubling area is where a
private individual is defamed by a story published for a diverse audi-
ence. California appellate courts have divided on whether a publisher
can share a sufficiently legitimate interest with a diverse audience for
the section 47(3) privilege to apply when the person defamed is not a
public official.

Given the United States Supreme Court’s recent trend toward re-

6. Five states presently use a standard higher than negligence for a private plaintiff to
recover for defamation where the defamatory statements were on a subject of public interest.
Alaska, Colorado, Indiana, and New Jersey require a showing of New York Times actual malice.
See Gay v. Williams, 486 F. Supp. 12 (D. Alaska 1979) (actual malice is probably Alaska’s
“minimum constitutional standard”); Walker v. Colorado Springs Sun, 188 Colo. 86, 538
P.2d 450 (1975), cert. denied, 423 U.S. 1025 (1975) (adopting Rosenbloom); Aafco Heating &
Airconditioning Co. v. Northwest Pubs., Inc., 162 Ind. App. 671, 321 N.E.2d 580 (1974), cert.
denied, 424 U.S. 913 (1976) (actual malice is required for all cases involving “truth, science,
morality and arts in general as well as responsible government”); Dairy Stores v. Sentinel Pub.
Co., 104 NJ. 125, 516 A.2d 220 (1986) (actual malice for matters of public interest). New
York appears to require a showing of gross irresponsibility for a private plaintiff to recover
where the defamatory statements involve a subject of legitimate public interest. See
Chapadeau v. Utica Observer-Dispatch, 38 N.Y.2d 196, 379 N.Y.S5.2d 61, 341 N.E.2d 569
(1975).

7. Car. Civ. CopE § 47(3) (West 1982) provides:

A privileged publication or broadcast is one made . . . .

3. In a communication, without malice, to a person interested therein, (1) by
one who is also interested, or (2) by one who stands in such relation to the person
interested as to afford a reasonable ground for supposing the motive for the commu-
nication innocent, or (3) who is requested by the person interested to give the
information.

8. It is uncertain whether California courts applying § 47(3) require New York Times or
common law actual malice. Sez notes 56, 99, 112, 153, 162 infra and accompanying text.

9. See Institute of Athletic Motivation v. University of Illinois, 114 Cal. App. 3d 1, 11,
170 Cal. Rptr. 411, 417 (1980) (§ 47(3) is not “capable of precise or categorical definition™);
R. HEINKE & R. LEVY, LITIGATING LIBEL AND INVASION OF PRIVACY CASEs 41 (1984) (“Whether
there is a sufficient common interest between the mass media and its audience to make the
qualified privilege of § 47(3) apply to the media is an unsettled question.”); Warren, Heinke,
Sager & Hinueber, Survey of California Libel and Privacy Law, in LDRC 50 STATE Survey 67 (H.
Kaufman ed. 1986) (“The extent to which section 47(3) protects the media is unsettled.”).

10. See notes 50-56 infra and accompanying text; see also Maidman v. Jewish Publications,
Inc., 54 Cal. 2d 643, 355 P.2d 265, 7 Cal. Rptr. 617 (1960).
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stricting constitutional protection for free expression,!! the expansion
of California’s statutory privilege has taken on new national signifi-
cance. As the Supreme Court limits the protection offered by the first
amendment, states must decide whether to compensate for the reduced
federal protection of free expression through state constitutional provi-
sions, statutes, and common law. California’s public interest privilege
offers one example of how states can protect expression that is at the
heart of the first amendment.

This note explores the “public interest” extension of California’s
section 47(3) privilege. Part I explains the origins of the statute and its
common law context. Part II examines the judicial expansion of the
privilege and the current controversy regarding the privilege in Califor-
nia. Part III addresses the merits of an expanded privilege in light of
the traditional first amendment justifications for free speech. The note
concludes that although the privilege has been extended beyond its in-
tended and traditional applications, its extension clearly responds to
the first amendment interest in protecting speech that facilitates the
public’s participation in government and therefore should be adopted
by the California Legislature or the California Supreme Court.12

I. Section 47(3) anD ITs CoMMoN Law CONTEXT
A. The Common Law Backdrop

Prior to the United States Supreme Court’s constitutionalization of
libel law,12 courts had developed an elaborate common law of defama-
tion. Except where overridden by constitutional concerns, common
law continues to control most state libel actions.* Under common law,
the publisher of a libel was held strictly liable for any defamation that
resulted. The plaintiff had to prove only the fact of publication and, in
some cases,!% that her reputation had been damaged; the burden then
shifted to the publisher-defendant. The publisher could defend on one

11. See Posadas de Puerto Rico Assoc. v. Tourism Co., 106 S. Ct. 2968 (1986) (articulat-
ing a less protective standard for commercial speech); Dun & Bradstreet, Inc. v. Greenmoss
Builders, Inc., 105 S. Ct. 2939 (1985) (limiting Gertz to communications on subjects of public
interest). But sez Anderson v. Liberty Lobby, 106 S. Ct. 2505 (1986); Philadelphia Newspapers
v. Hepps, 106 S. Ct. 1558 (1986).

12. For a different perspective on the extension of § 47(3), see Scott, Fair Comment in
California: An Unwelcome Guest, 57 S. CaL. L. Rev. 173 (1983) (student author). Scott concludes
that § 47(3), as applied in Rollenhagen, is “uncertain, if not unlimited, in scope.” Id. at 175.
The “strong need for simplicity and certainty in defamation law” necessitates that the exten-
sion should either be clarified and confirmed by the legislature or the courts, or be rejected in
favor of a “single standard for liability of media defendants who publish defamatory articles
about private citizens.” Id. at 196-97.

13. See notes 1-5 supra and accompanying text.

14. M. FrRaNKLIN, Mass MEp1a Law 109 (3rd ed. 1987).

15. Proof of damage to reputation was required for libel per se, but not for libel per quod.
Libel per se refers to a publication that plainly, on its face, defames an identified individual;
libel per quod requires that the reader know some extrinsic fact in order for the publication to
be defamatory. See F. HARPER, F. JaMEs & O. Gray, THE Law oF Torts § 5.9(A) (1986).
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or more of only four grounds: truth, consent,!6 absolute privilege, or
conditional privilege. Conditional privilege formed the common law
origin of California’s section 47(3).

Conditional privileges protect those interests that are important to
public policy, but not so vital that courts can avoid balancing them
against an individual’s reputational interests.!? Most conditional privi-
leges apply to individuals. They protect communications involving the
speaker’s interest, the interest of the hearer or receiver of the informa-
tion, and an interest held jointly between speaker and hearer.!® The
two conditional privileges that have traditionally applied to the media
are fair comment, which protects statements of opinion about public
figures,!® and fair report, which protects fair and accurate reports of
government proceedings.?? To overcome a conditional privilege, the
plaintiff must show that the publisher was motivated by common law
actual malice—hatred, ill will, or spite—rather than by a desire to serve
the interest that the privilege was designed to protect.?!

California’s section 47(3) evolved from two of the common law con-
ditional privileges: common interest and fair comment.?2 The com-
mon law common interest privilege protects communications made in
good faith on any subject in which both the speaker and the hearer have
an interest or duty.?® The common interest privilege traditionally ap-
plied only to communications between parties sharing a family inter-
est,* a business interest,2> a professional interest,26 or a religious

16. Truth and consent were absolute bars to recovery; they are not at issue here. Fora
discussion of these defenses see id. §§ 5.17, 5.20.

17. Absolute privileges, in contrast to conditional privileges, apply to those communica-
tions that are so important to public policy that they must be allowed whatever damage they
may cause and despite any culpable intent on the part of the publisher. At common law, the
defense of absolute privilege is available for statements made in court, official communica-
tions between high-level public officials, and statements made during legislative and adminis-
trative proceedings. See R. Sack, LIBEL, SLANDER, AND RELATED PROBLEMS § VI.2 (1980).

18. Seecid. § VI.3.

19. E.g., public officials, artists, playwrights, authors. See id. § IV.3.4 and cases cited
therein.

20. Seeid. §§ IV.3, VL.3.7.

21. Seeid. § VI.S.

22. See notes 29-39 infra and accompanying text.

23.

A communication made in good faith on any subject matter in which the person

communicating has an interest, or in reference to which he has a duty, is privileged if

made to a person having a corresponding interest or duty, even though it contains
matter which, without this privilege, would be actionable, and although the duty is

not a legal one, but only a moral or social duty of imperfect obligation.

33 AM. Jur. Libel and Slander § 126 (1941).

24. See, e.g., Zanley v. Hyde, 208 Mich. 96, 175 N.W. 261 (1919); Brown v. Radebaugh,
84 Minn. 347, 87 N.W. 937 (1901) (communication between relatives).

25. See, e.g., Philadelphia Wilmington & Baltimore R.R. v. Quigley, 62 U.S. (21 How.)
202 (1858) (communications between a corporation and its stockholders); Bufalino v. Maxon
Bros., Inc., 368 Mich. 140, 117 N.-W.2d 150 (1962) (communications between business
partners).

26. See, e.g., Judge v. Rockford Memorial Hosp., 17 Ill. App. 2d 365, 150 N.E.2d 202
(1958) (communications between two doctors).
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organizational interest.2? The privilege of fair comment protects ex-
pressions of opinion about public officials, scientists, artists, compos-
ers, performers, authors, and other persons who place themselves or
their work in the public eye.28

B. Origin of Section 47(3)

The California Legislature enacted section 47 of the Civil Code in
1872, in an effort to codify existing common law absolute and condi-
tional privileges. The conditional privileges of common interest and
fair comment were embodied in section 47(3).29

The legislative history of this Code section suggests that the Legis-
lature intended to restate the common law.3° The wording of section
47(3) is identical to that of section 31 in the original New York Civil
Code (part of the famous “Field Code”), which was published in 1865
as a codification of the common law.3! In the comments following sec-
tion 47(3), the California drafters cited to two New York cases address-
ing the common law conditional privilege of common interest.32 The
first of these cases, Thorn v. Moser,3® held that there is no recovery
against a party who speaks in the performance of a duty—legal or
moral, public or private—or in the assertion of his own rights or to
protect his own interest, without proof of “express malice.”3* The
drafters also cited Lewis & Herrick v. Chapman,®> which held that (1)
where a communication is made in answer to inquiries from one having

27. See, e.g., Slocinski v. Radwan, 83 N.H. 501, 144 A. 787 (1929) (communications be-
tween church members); Creswell v. Pruitt, 239 S.W.2d 165 (Tex. Ct. App. 1951) (communi-
cation between members of a religious association).

28. The defense of fair comment requires five elements:

1. The subject of the comment must be of public concern;

2. The comment must be based upon facts which are stated or are readily ascertainable
by the public;

3. The facts must be true;

4. The comment must be entirely comment or criticism, not an allegation of fact; and

5. The comment must not be intended to harm another person.

See RESTATEMENT OF ToRrTs § 606 (1938).

The Restatement no longer recognizes the privilege of fair comment, since the Supreme
Court has arguably extended absolute protection to statements of opinion. RESTATEMENT
(Seconp) oF Torts §§ 606-10 (1981); see also Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-
340 (1974) (“Under the First Amendment there is no such thing as a false idea. However
pernicious an opinion may seem, we depend for its correction not on the conscience of judges
and juries but on the competition of other ideas.” [footnote omitted]).

This does not eliminate the privilege, however, since a number of states have applied fair
comment to protect certain statements of fact as well as opinion. See R. Sack, supra note 17, at
§1v.3, IV.4.3.

29. See note 7 supra.

30. See Van Alstyne, The California Civil Code, in CaL. Civ. CopE 1-43 (West 1954).

31. N.Y. Cwv. CopE § 31 (1865).

32. CaL. Civ. CopE ANN. § 47 annotation (Hammond & Burch 1872).

33. 1 Denio 488 (1844) (an action for slander based on the defendant’s allegation that
plaintiff forged a check).

34. Id at 493.

35. 16 N.Y. 369 (1857) (an action for libel based on the defendant’s implication that
plaintiff had delayed paying a bill).



1206 STANFORD LAW REVIEW [Vol. 39:1201

an interest in the information sought, or (2) where the relationship be-
tween the parties communicating is such as to make sharing the infor-
mation reasonable, the communication will be privileged.36

In addition to these cases, the drafters cited an 1859 treatise by
Francis Hilliard on the common law of torts.37 This treatise contains
the traditional statement of the common law common interest privi-
lege, taken from an 1855 English case, Harrison v. Bush.?3 The citation
to these cases and to Hilliard’s treatise, which set out the traditional
understanding of the common interest privilege, indicates that the
1872 Code drafters intended to codify the common law common inter-
est privilege.39

Section 47(3) was later amended to bring its language into present
tense and to remove gender-specific pronouns,*? but the text is other-
wise unchanged. Nonetheless, California courts have extended the sec-
tion 47(3) privilege far beyond the drafters’ apparent intent.

II. JupiciAL INTERPRETATION OF SECTION 47(3)

In keeping with the drafters’ intent, California courts have tradition-
ally applied section 47(3) to a variety of special relationships: commu-
nications by an employer to its employees regarding the termination of
a fellow employee,*! complaints to a local bar association about an un-
ethical attorney,*2 letters from an insurance company to a physician’s
patients explaining why their claims were being denied,*3 inquiries by a
bonding company and creditors about a contractor’s financial condi-
tion,** and complaints to a school principal by parents asserting mis-
conduct by their children’s teacher.#5 The courts, however, have also
extended section 47(3) to apply beyond these traditional special
relationships. -

36. Id. at 374.

37. F. HiLLiarp, THE Law oF TorTs OR PrRIVATE WRONGS (Boston 1859).

38. 5 EL & Bl. (Q.B.) 344, 119 Eng. Rep. 509 (1855). The Harrison court defined the
privilege in these terms:

A communication made bona fide upon any subject matter in which the party commu-

nicating has an interest, or in reference to which he has a duty, is privileged, if made

to a person having a corresponding interest or duty, although it contain criminatory

matter which, without this privilege, would be slanderous and actionable.
Id. at 348, 119 Eng. Rep. at 512; see also F. HiLLIARD, supra note 37, at 333-34.

39. The drafters cited to a third case, Perkins v. Mitchell, 31 Barb. 461 (1860), that in-
volved two doctors’ testimony regarding the plaintiff’s sanity before a justice of the peace.
This case implicated the common law privilege protecting communications made in judicial
hearings, contained in § 47(4), not § 47(3).

40. 1874 Acts AMENDATORY OF THE CODES, PASSED AT THE TWENTIETH SESSION OF THE
LEGISLATURE, 1873-74 184.

41. See Deaile v. General Tel. Co., 40 Cal. App. 3d 841, 115 Cal. Rptr. 582 (1974).

42. See Katz v. Rosen, 48 Cal. App. 3d 1032, 121 Cal. Rptr. 853 (1975).

43. See Slaughter v. Friedman, 32 Cal. 3d 149, 649 P.2d 886, 185 Cal. Rptr. 244 (1982).

44. See Gantry Constr. Co. v. American Pipe & Constr. Co., 49 Cal. App. 3d 186, 122
Cal. Rptr. 834 (1975).

45. See Martin v. Kearney, 51 Cal. App. 3d 309, 124 Cal. Rptr. 281 (1975).
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A. The Extension of Section 47(3) to General Circulation Mass Media

Beginning as early as 1921, section 47(3) was applied to media de-
fendants, when the alleged libel was of sufficient interest to the public
or a defined segment of the public to meet section 47(3)’s common
interest requirement. In Snively v. Record Publishing Co.,*® the California
Supreme Court applied section 47(3) to a story imputing dishonesty to
the Los Angeles police chief that was published in a general circulation
newspaper. In 1942, the court of appeals in Harris v. Curtis Publishing
Co.%7 applied section 47(3) to protect a story assailing the character of
the chairman of the Laguna Beach school board, even though the story
was printed in a national magazine. In 1946, in Glenn v. Gibson,*® the
court of appeals extended section 47(3) to protect an article that in-
volved no public official, published in a general circulation newspaper.
And in 1965, in Williams v. Daily Review,*® the court of appeals again
applied section 47(3) to a general circulation newspaper where no pre-
existing or special interest relationship, or public official, was involved.
These cases constitute a drastic expansion of the section 47(3) privi-
lege. In each, the court relied on the importance of citizen participa-
tion in government to justify the extension.

In Snively v. Record Publishing Co.,*° a newspaper’s publication of a
cartoon imputing dishonesty to the Los Angeles police chief was held
to be protected by the section 47(3) privilege. The California Supreme
Court held that a newspaper of general circulation “stands in such rela-
tion to the people of the community in which it is published and circu-
lated that, with regard to publications therein concerning local public
officers,” it fits within section 47(3).5!

The court stated that it held the privilege to apply because “the offi-
cial conduct of public officers, especially in a government by the peo-
ple, is a matter of public concern of which every citizen may speak in
good faith and without malice.”32 This theme—that self-governing
people have the right to comment on the conduct of public officials—is
present throughout the opinion. The court noted that it did not matter
that the plaintiff was appointed rather than elected, since “[e]very citi-
zen has the right to apply . . . for the removal of an unfit or corrupt
officer.””53

46. 185 Cal. 565, 198 P. 1 (1921).

47. 49 Cal. App. 2d 340, 121 P.2d 761 (1942).

48. 75 Cal. App. 2d 649, 171 P.2d 118 (1946).

49, 236 Cal. App. 2d 405, 46 Cal. Rptr. 135 (1965).

50. 185 Cal. 565, 198 P. 1 (1921).

51. Id. at 571, 198 P. at 3.

52. Id. The interest that the Snively court is articulating has been characterized by Pro-
fessor Blasi as the “checking value” of free speech, namely, the role that uninhibited speech
can serve in checking the actions of government officials. Sez Blasi, The Checking Value in First
Amendment Theory, 1977 AM. B. Founp. REs. J. 521; see also notes 117-127 infra and accompany-
ing text.

53. 185 Cal. at 572, 198 P. at 3.
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The plaintiff had contended that since the published statements
were false, protecting them served no role in allowing the public to
fulfill its citizenry duties. The Snively court rejected this claim and
noted that it had rejected similar reasoning in prior cases.’* If truth
were required for the privilege to attach, the privilege would be useless
since true speech is, by definition, not libelous. Moreover, the court
noted, the role of the public in bringing charges against officers is too
important to allow liability for honestly believed statements that turn
out to be false.35 As long as the publisher believes that a public official
has acted in a manner that reflects on his fitness for office, the publisher
is not liable for bringing that behavior to the attention of the people
served by the official .56

The court of appeals again considered the extension of section
47(3) to a general circulation publication in Harris v. Curtis Publishing
Co.57 The court applied section 47(3) to protect a story impugning the
character of the chairman of the Laguna Beach school board, even
though the story was printed in a national magazine, the Saturday Eve-
ning Post.

The court’s rationale was not that the plaintiff was a public official,
but rather that he was involved in education and the statements attrib-
uted to him in the article, which he alleged constituted the defamation,
dealt with public education. Had the article focused on the plaintiff’s
fitness for office, it would not have been privileged since it was pub-
lished to a far larger audience than had a legitimate interest, or vote, in
the Laguna Beach school board elections. Public education, on the
other hand, is a subject in which the court noted all citizens could have
a legitimate interest. ‘““There is a marked distinction between the mak-
ing of such a purely local attack and a comment upon political views
and policies the effect of which cannot, from their very nature, be con-
fined to any locality.”’58

The court was careful not to limit its holding to cases involving
elected officials or public education. Instead, the court referred to a
publication “involving a matter of public policy or economic theory
which, while arising in a local community, is directly connected with

54. Id. at 574-76, 198 P, at 3-5.

55. See notes 132-133 infra and accompanying text.

56. 185 Cal. at 576, 198 P. at 5.

The court noted that the plaintiff must prove “malice” on the defendant’s part to over-
come the privilege. The court defined “malice” as “a state of mind arising from hatred, or il
will, evidencing a willingness to vex, annoy, or injure another person.” Id. at 577, 198 P. at 5
(quoting Davis v. Hearst, 160 Cal. 143, 160, 116 P. 530, 537 (1911)). The Snively court went
on to note that this malice “may be inferred by the court or a jury where the charge is false
and is libelous per se and the defendant publishes it without having probable cause for believ-
ing it to be true.” Id. at 577, 198 P. at 5. The Snively court limited this inference of malice to
cases involving libel per se. For a discussion of libel ger se, see note 15 supra; see also F. HARPER,
F. James & O. Gray, supra note 15, at § 5.9(A).

57. 49 Cal. App. 2d 340, 121 P.2d 761 (1942).

58. Id. at 350, 121 P.2d at 766.






