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Information
policymaking needs to

INTRODUCTION

Communications policy-
making in the United States is
complex and unfocused. Itis de-
scribed by itsacolytesas “anoften
paralyzingtask,” “anendless pol-
icyloop,”a“tangled web,*anda
“regulatory round robin.”*

Yet the extension from com-

take its direction less
from the White House
and more from the
issues and experts
involved in the
policymaking process

mation policymaking—the vital
role played by information in
modern society, the diversity of
issues that information products
and services present, and the pro-
liferation of information-related
policymakers—and the extent to
which the Administration has re-
sponded by narrowing and cen-
tralizing its policymaking inqui-

munications to information poli-
cymaking poses even greater challenges. The creation,
manipulation, storage, transmission, and use of information
constitute botha vital componentof the U.S. economy and an
essential underpinning of other critical sectors. These activ-
ities pose a wide range of serious issues that may only be
exceeded in number and diversity by the policymakers re-
sponsible for dealing with them.

This article examines three intertwined features of infor-
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1ry. The article concludes by rec-
ommending a broader, more comprehensive approach to
information policymaking, one that takes its direction less
from the White House and more from the issues and experts
involved in the policymaking process. As Henry Geller, a
former General Counsel of the Federal Communications
Commission (FCC) and the first Administrator of the Nation-
al Telecommunications and Information Administration
(NTIA),® has written: “The Information Age, with its global
competition, demands that we put our policy house in order.””®

THE ROLE OF INFORMATION

The “information superhighway” is all the rage today.
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According to the Clinton Administration’s Agenda for Ac-
tion, the potential benefits of the National Information
Infrastructure (NII) are “immense”:

The NII will enable U.S. firms tocompete and winin
the global economy, generating good jobs for the
American people and economic growth for the na-
tion. As importantly, the NII promises to transform
the lives of the American people. It can ameliorate
the constraints of geography and economic status,
and give all Americans a fair opportunity to go as far
as their talents and ambitions will take them.”

Vice President Al Gore and Secretary of Commerce Ron
Brown have canvassed the country claiming the NII will
“bring an era of unprecedented prosperity to America.”® “In
the future,” according to one White House briefing paper,
“the NII will enable all Americans to get the information
they need, when they need it and where they need it, for an
affordable price.”

Whether an advanced information infrastructure is the
key to the Promised Land remains to be seen. But informa-
tion is nevertheless a key component of the U.S. (as well as
the global) economy. Although figures vary, information
services and products are either the first or second largest
sector of the U.S. economy, accounting for between 10% and
12% of Gross Domestic Product.!® Taken together, tele-
phone companies, information service providers, communi-
cations equipment manufacturers, and computer hardware
and software companies account for more than 4.5 million
U.S. jobs." The Commerce Department predicted in No-
vember 1993 that information sector revenues that year
would reach $610 billion, up 8% from 1992."

Even these figures do not represent the real importance
of information and, therefore, the real significance of the
information infrastructure in the United States. “Informa-
tion,” writes Anne Branscomb, legal scholar-in-residence at
Harvard University’s Program on Information Resources
Policy, “is the lifeblood that sustains political, social, and
business decisions.””® Non-communications businesses
rely as much on information services and products as do
telephone companies and computer manufacturers. During
the 1980s, U.S. business alone invested $1 trillion in infor-
mation technology.!* Between one-half and two-thirds of
the U.S. workforce is in information-based jobs.'

Consider, for example, the growing market for financial
services—banking, securities and commodities trading, let-
ters of credit, currency conversions, and loan guarantees.
Approximately 5% of U.S. services exports are financial
services;!6 as of mid-1992, the United States held 66.3% of
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the world market for financial services.”” What is a global
financial system but a “network of information”?'® As a
result, banksin the United States and elsewhereare investing
heavily in information technologies.”

Information is equally significant for the activities of
government. According to the Clinton Administration’s
National Performance Review, the “[f]lederal government
lacks appropriate access to most effective, cost-efficient,
information technology products and services.”® These
services, the report predicts, can overcome “the barriers of
time and distance to perform the business of government and
give people public information when and where they want
[it].” The importance of information is not limited to
telephone and computer companies; itisindeed the lifeblood
of modern society.

& Whether an advanced

¥ information infrastructure is the
key to the Promised Land remains
& to be seen. But information is a

@ key component of the U.S. and

% global economies

i

INFORMATION POLICYMAKERS AND
POLICY MAKING

Policy Objectives

During the 1992 presidential campaign, Bill Clinton
and Al Gore pledged to make deployment of a “national
information network™ a priority of their Administration.
The impetus for this commitment apparently came from
Gore, who, as a Member of the House of Representatives,
proposed a “nationwide network of fiber optic ‘data high-
ways’ in 1979.2 As a Senator and Chair of the Senate
Subcommittee on Science, Technology and Space, Gore
introduced proposals for a National Research and Educa-
tion Network as the “Department of Energy High-Perfor-
mance Computing Act” (S. 1976) in 1989% and the “High-
Performance Computing Act” (S. 272) in 1991.>* Gore
found a like-minded “fellow traveller” in Bill Clinton.
Together, they campaigned on a promise to create a network
that would “link every home, business, lab, classroom and
library by the year 2015.”%

Once in office, the President and Vice President moved
quickly. On February 22, 1993, just 28 days after the
inauguration, they unveiled a five-part strategy for building
the “National Information Infrastructure,” described in sub-
sequent releases as consisting of:
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(1) thousands of interconnected, interoperable tele-
communications networks, (2) computer systems,
televisions, fax machines, telephones, and other “in-
formation appliances”, (3) software, information
services, and information databases (e.g. “digital
libraries™), and (4) trained people who can build,
maintain, and operate these systems.”

The Clinton/Gore strategy, Technology for America’s
Economic Growth: A New Direction to Build Economic
Strength, included the following goals:

(1) Implement the High-Performance Computing
and Communications Program, to help develop the
basic technology needed for the NIIL.
(2) Through the Information Infrastructure Tech-
nology and Applications program, work with indus-
try, universities, and federal government labs to
developtechnologies needed to support NIl applica-
tions.
(3) Provide matching grants through the National
Telecommunications and Information Administra-
tion to assist states, local governments, universities
and school systems, hospitals and other health care
providers, and other non-profit entities in NII pilot
projects.
(4) Promote dissemination of Federal information
through consistent Federal information policies de-
signed to ensure that Federal information is made
" available at a fair price to as many users as possible
while encouraging the growth of the information
industry.
(5) Reformtelecommunications policiestoafforda
consistent, stable regulatory environment necessary
toencouraging private sectorinvestmentin the NILZ

The Administration has energetically pursued the first
four strategies, with little fanfare and with perhaps even less
consultation with relevant government agencies. The Ad-
ministration sought $1 billion for the High-Performance
Computing and Communications Program and an addition-
al $96 million to focus specifically on Information Infra-
structure Technologies and Applications.?® The Administra-
tion has requested $40 million for research by the Depart-
ment of Energy’s National Labs on the Information Infra-
structure and $600 million forthe Technology Reinvestment
Project, which funds technological development of NII
applications in health care, manufacturing, electronic com-
merce, and education and training.® NTIA has announced
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$26 million in matching grants to support NII application
pilot projects by not-for-profit organizations; the Adminis-
tration has pledged to seek $100 million for these grants next
year.3®

The Office of Management and Budgetissued acircular
in June 1993 to encourage agencies to increase citizen
access to public information.3 The National Performance
Review report, released in September 1993, contains eleven
recommendations for the improved use of information tech-
nology, including the creation of a Government Information
Technology Services Group to develop a “strategic vision”
for the federal government’s use of information technolo-
gies.”? The Administration has launched a series of inquiries
into electronic dissemination of government information
and the use of networks for intra- and inter-government
communications.®* While it awaits the final outcome of
those inquiries, the Administration is making widespread
use of electronic bulletin boards (available through Internet,
commercial services, and direct telephone links) to dissem-
inate speeches, press briefings, executive orders, and key
Administration documents. As of February 10, 1994, the
Administration had published electronically more than 1600
documents and had processed more than 220,000 electronic
requests for information since September 1, 1993.** The
FY1995 budget includes $18 million for a new system to
electronically distribute government information.

Thefifth strategy—reforming telecommunications pol-
icy—is taking longer to achieve and involves the Clinton
Administration’s most visible information-related activi-
ties. The Administration released its Agenda for Action on
September 15, 1993. Although ostensibly the product of an
Information Infrastructure Task Force, the Agenda for Ac-
tion wasaWhite House initiative, led by Vice President Gore
and Secretary Brown. The Agenda for Action sets forth the
Administration’s vision for the NII. While stressing that the
private sector will “predominate” in developing, deploying
and paying for the nation’s information infrastructure, the
Agenda for Action notes that “the government has an essen-
tial role to play.”*¢ The Agenda for Action identifies nine
“principles and goals” to guide the government’s NII poli-
cies:

(1) Promote private sector investment. . ..

(2) Extend the “universal service” concept to en-
sure that information resources are available to all at
affordable prices . ...

(3) Actasacatalystto promote technological inno-
vation and new applications . . . [through] important
government research programs and grants. . ..

(4) Promote seamless, interactive, user-driven op-
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eration of the NII . . . [to] ensure that users can
transfer information across networks easily and effi-
ciently.

(5) Ensure information security and network reli-
ability . ...

(6) Improve management of the radio frequency
spectrum. ...

(7) Protect intellectual property rights .. ..

(8) Coordinate with otherlevels of government and

with othernations. . . to avoid unnecessary obstacles
and to prevent unfair policies that handicap U.S.
industry.

(9) Provide access to government information and
improve government procurement.’

By the time of the Vice President’s remarks at the
National Press Club on December21, 1993—the first public
statement on the NII by the Vice President since announce-

Information Infrastructure Task Force
(chaired by Ronald H. Brown,
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ment of the Agenda for Action in September—the Adminis-
tration had narrowed these essential principles guiding NI
policy to five:

First, encourage private investment .. ..

Second, promote and protect competition . . . [and]
preventunfair cross-subsidies and acttoavoid infor-
mation bottlenecks that would limitconsumerchoice,
or limit the ability of new information providers to
reach their customers.

Third, provide open access to the network . . . . We
need to ensure the NII, just like the PC, is open and
accessible to everyone with a good idea who has a

product they want to sell ... ..
Fourth, we want to avoid creating a society of infor-
mation “haves” and “have nots.” . . . The less fortu-

nate sectors of the population must have access to a
minimum level of information services through sub-
sidies or other forms of a public interest tithe.

Fifth and finally: we want to encourage flexibility.
... Technology is advancing sorapidly, the structure
of the industry is changing so quickly, that we must
have policiesbroadenoughtoaccommodate change.

As noted by Secretary Brown,* three of the Vice Pres-
ident’s five goals address oneissue: managing competition.
Thus, the Agenda for Action’s original list of nine objectives
is now reduced to three over-arching goals for the Clinton
Administration’s information policymaking: manage com-
petition between and among competing information product
and service providers; assure regulatory flexibility; and
provide for universal service—however defined—for ail
Americans. Virtually all Administration speeches and testi-
mony concerning the NII have repeated these goals.*

Such consistency is noteworthy in itself. On the one
hand, the broad variety of information policymakers singing
in harmony reflects the Administration’s success in impos-
ing some order on the policymaking process. On the other
hand, such diverse policymakers all singing with one voice,
in unison with the Vice President, raises concerns about the
likely effectiveness of that processinidentifying and resolv-
ing critical and difficult information policy issues. In addi-
tion, the government’s narrowed focus has eclipsed other
important issues originally identified in the Agenda for
Action,suchasthe application of intellectual property rights
to information networks. Both the centralization of the
policymaking process and the exclusion of relevant issues
from the Administration’s agenda are discussed in greater
detail below.
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Executive Branch and Independent Agencies

Given the importance of information, it is not surpris-
ing that it falls within the purview of multiple government
agencies. What is surprising is the sheer number of govern-
ment entities with jurisdiction over some facet of informa-
tion creation, storage, transmission, manipulation, and use.
No single agency is vested with primary jurisdiction or
responsibility for coordinating information policymaking,
Kimberly Patch, writing in PC Week magazine, observed
that the development of the NIL is being guided by a “virtual
alphabet soup of government agencies.”*! Her reference to
“more than a dozen government entities,” however, under-
estimates the number of regulators involved. Admittedly,
the prospect of the NIT has rapidly organized the efforts of at
least some of these entities, particularly the many executive
branch and independent agencies involved. It has helped to
coordinate their often disparate, even contradictory, poli-
cies, while at the same time bringing them more into line
with the Administration’s focus on managing competition in
the information marketplace, assuring regulatory flexibility,
and guaranteeing universal service.

What is surprising is the sheer
number of government entities
with jurisdiction over some facet
of information creation, storage,
fransmission, manipulation, and
use.

£

Much of the leadership on NII-related issties comes
from the Department of Commerce. Secretary Brown chairs
the Information Infrastructure Task Force, created by the
Clinton Administration on September 15, 1993, to guide
development of the NII. (See Figure 1.) Larry Irving,
Assistant Secretary of Commerce for Communication
and Information and NTIA Administrator, chairs the Task
Force’s Telecommunications Policy Committee and its Uni-
versal Service Working Group and Legislative Drafting Task
Force. NTIA performs a number of important functions
regarding communications and information. The agency
serves as the President’s principal advisor on telecommuni-
cations policies. It also coordinates telecommunications
activities and policies within the Administration, conducts
studies and makes recommendations on a wide range of
telecommunications and information technology issues,?
and funds research into telecommunications applications.
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