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INTRODUCTION

The Copyright Clause in the United States Constitution empowers
Congress to “secur[e] for limited Times to Authors . . . the exclusive Right
to their respective Writings” to “promote the Progress of Science and
useful Arts.”' This provision recognizes the value of providing an incentive
for creation and dissemination of expression. That incentive is the
justification for granting “rights” to creators and marks the constitutional
limit of those rights. The Copyright Clause requires the government to
carefully tailor those rights to not provide excessive incentive to the
creation and dissemination of expression or allow those rights to extend
beyond the “writing” itself to underlying facts or ideas. Doing otherwise
would exceed the aunthority granted by the Copyright Clause, conflict with
that provision’s purpose, and likely violate the First Amendment’s
prohibition on laws “abridging freedom of speech.”®

Both statutory and case law clearly recognize the ccnstitutional
interest in promoting, not restricting, expression. As the Supreme Court
has written, copyright is “the engine of free expression. By establishing a

1. U.S. Const.art. I, § 8, cl. 8.
2. Id.amend. L.
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marketplace right to the use of one’s expression, copyright supplies the
economic incentive to create and disseminate ideas.”® Neither the
Copyright Clause nor the First Amendment would be served if copyright
law interfered with the marketplace of ideas. Therefore, lawmakers and
courts limit the monopoly provided by copyright law by time, subject
matter, statutory licenses such as the compulsory copyright license for
cable television and special provisions for libraries, and the statutory
defense to copyright infringement of “fair use.”

The most important limit, however, is that copyright law protects
exprression only. No matter how original or creative, there is no protection
for facts and ideas, procedures, processes, systems, methods of operation,
concepts, principles, or discoveries. The Supreme Court has repeatedly
stressed that “[t]he most fandamental axiom of copyright law is that ‘[n]o
author may copyright his ideas or the facts he narrates.’ . .. [Clopyright
assures authors the right to their original expression, but encourages
others to build freely upon the ideas and information conveyed by a
work.”® As a result, copyright law will not even protect expression if that
expression provides the only means of conveying an idea, concept, or fact,
or is essential to the execution of an idea or concept.’

Moreover, under U.S. copyright law, any member of the public may
access the content of a copyrighted work that she possesses. For example,
the purchaser of a book needs no permission from the copyright holder to
read it. Buyers of paintings or cassette tapes need no permission to look at
or listen to their purchases. Even one who borrows or finds a copyrighted
work may view it or listen to it without violating copyright law. Consistent
with both the Copyright Clause and the First Amendment, the law does not
restrict access to copyrighted works or the use of the facts and ideas those
works contain.

Digital technologies are rapidly changing the application of copyright
law to prohibit access, protect ideas and facts, and dramatically expand the
monopoly granted to copyright holders. Whether on a disk or network,
digital expression cannot be accessed without being copied into computer
memory, as well as onto a hard drive, floppy disk, or magnetic tape if it is
to be retained after the computer is switched off. This necessarily violates
the exclusive right of reproduction that copyright law grants to copyright
holders. Moreover, to read or view digital expression on a computer screen
or to listen to it through computer speakers, the digital work must be
“displayed” or “performed” within the meaning of copyright law. If that
digital expression was downloaded from a computer network, the display

3. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985).

4. 17U.S.C. §102(b) (1994).

5. Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 34445, 349 (1991)
(quoting Harper & Row, 471 U.S. at 556).

6. See Final Report of the Nat'l Commission on the New Technological Uses of
Copyrighted Works 20 [hereinafter CONTU Final Report] (explaining the doctrine of merger
as it applies to computer programs).
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or performance is “public” and-violates the copyright holder’s exclusive
rights to publicly display and perform her copyrighted work.

In short, the very nature of the new technological environment causes
current copyright law to protect facts and ideas, not merely expression.
The law restricts subsequent use of those facts and ideas without the
copyright holder’s permission by forbidding access altogether. Technology
is turning the law on its head.

Rather than counteracting this technological transformation, federal
regulators are seeking to expand it and codify it into law. The Clinton
Administration’s Information Infrastructure Task Force Working Group on
Intellectual Property has recommended that Congress amend the
Copyright Act to make electronic transmission another exclusive right of
the copyright holder. Any effort to access a copyrighted work on the
Internet or other network—a necessary step to reading the work—would
violate not only the exclusive rights of reproduction and public display or
performance, but also the new right of transmission.

Concerns about the application of copyright law to digital expression
are not ethereal. Electronic information has already supplanted printed
and other forms of information in the global economy. Acccrding to the
National Telecommunications and Information Administration, the
creation, manipulation, and transmission of digital information constitute
the world’s largest economic sector.” In the United States, the Clinton
Administration reports that between one-half and two-thirds of U.S.
employees work in information-based jobs.” The International Telecommu-
nication Union predicts that by the turn of the century the sector will
account for $3.5 trillion in revenue.’

This Article examines the technological transformation of U.S.
copyright law. Part I describes the constitutional commitment to a rich,
unfettered marketplace of ideas and examines the extent to which current
copyright law advances that purpose.” Part II explores the application of
existing copyright law to digital information and efforts by the Clinton
Administration to amend the law to increase the monopoly power
conveyed by copyright law." Part III recommends a renewed focus on the
constitutional mandate to tailor the monopoly conveyed by copyright law
to the incentive necessary for creation and dissemination of ideas.”” In the
digital information context, this would require amending or interpreting
the law to prevent its use as a barrier to public access to information. This
Article concludes that the historical expansion of copyright law, combined

7. National Telecommunications and Information Administration Fact Sheet, May 30,
1995, at 2 [hereinafter NTIA Fact Sheet].
8. Ronald H. Brown, Remarks at the Museum of Television and Radio, New York 3 (Jan.
6, 1994); Al Gore, Remarks at the National Press Club, Washington, D.C. 4 (Dec. 21, 1993).
9, Ted Bunker, Is it 1984?, LAN, Aug. 1994, at 40.
10. Sezinfra notes 14-106 and accompanying text.
11. Seeinfra notes 107-231 and accompanying text.
12. Seeinfra notes 232-90 and accompanying text.
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with explosive changes in both technologies and markets, will require
Congress or the courts to revise modern U.S. copyright law substantially to
return it to its constitutional origins."”

I. COPYRIGHT LAW CONTEXT

A. The Statutory Expansion of Copyright Law

In 1976 Congress concluded more than a decade of hearings and
debate by passing a new Copyright Act (1976 Act) that substantially
rewrote U.S. copyright law. Under the prior law enacted in 1909 (1909
Act),” federal copyright protection applied only to limited categories of
works and then only if the work was published.”” The 1909 Act also
required strict compliance with a variety of formalities” and the copyright
lasted for only twenty-eight years (fifty-six years, if the copyright was
renewed).”

The 1976 Act substantially broadened and extended federal copyright
protection. Rather than protecting only specified categories of works,
Congress applied copyright law to all works of authorship,'® provided they
were “fixed”™ and “original,”® regardless of whether they were
published. These requirements are deliberately broad and easy to satisfy.
Because the 1976 Act eliminated publication as a prerequisite for federal
copyright protection, the Act preempted all state copyrightlike

13. Seeinfra notes 291-312 and accompanying text.

14. Pub. L. No. 94-553, 90 Stat. 2541 (1976) (codified as amended at 17 U.S.C. §§ 101-
803 (1994)).

15. Act of March 4, 1909, ch. 320, 35 Stat. 1075 (codified as amended at 17 U.S.C. §§ 1-
215 (19%70) repealed by 1976 Act, supra note 14).

16. 17 U.S.C. § 2 (1970) amended &y 17 U.S.C. § 301 (1976). The 1909 Act provided
exceptions from the publication requirement for certain works “not reproduced for sale” and
common-law provided copyrightlike protection for many unpublished works. 17 U.S.C. § 12
(1970) amended by 17 U.S.C. § 408 (1976).

17. ‘These formalities included registration with the Copyright Office and publication with
appropriate copyright notice. 17 U.S.C. § 10 (1970) amended by 17 U.S.C. § 401 (1976).

18. 17 U.S.C. § 24 (1970) amended by 17 U.S.C. §§ 203, 301-305 (1976).

19. 17U.S.C. § 102(2) (1994). Works subject to copyright include, but are not limited to,
literature, music, drama, pantomime, choreography, photography, graphic art, sculpture, film,
computer software, sound recordings, or architecture. Id.

20. A work is “fixed” when it is embodied, by or with the permission of its creator, in
“any tangible medium of expression,” no matter when invented, from which the work can be
“perceived, reproduced or otherwise communicated, either directly or with the aid of a
machine or device. . . for a period of more_than transitory duration.” 17 U.S.C. §§ 102(a),
101 (1994). Under the 1976 Act, “copies” and “phonorecords” describe the entire universe of
physical objects in which copyrighted works may be fixed. A “phonorecord” is not limited to a
vinyl LP or other single technology. Sezid. § 101 (failing to make such a limitation). In this
Article, the term “copies” includes both copies and phonorecords.

21. A work is “original” if it “was independently created by the author (as opposed to
copied from other works), and . . . possesses at least some minimal degree of creativity.” Feist
Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991).
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protection. As a result, copyright law now protects every letter, memo,
note, home video, answering machine message, e-mail, and doodle.

Moreover, unlike other areas of intellectual property, the 1976 Act, as
amended in 1988,” does not require compliance with statutory formalities
or application to the government as a condition for protection.”
Protection begins as soon as the work is “fixed"—regardless of whether the
author wishes the work to be protected—and lasts for fifty years past the
life of the author. If the author is an organization, protection lasts for one
hundred years after creation or seventy-five years after publication,
whichever expires first.

The rights protected under current law are equally expansive. The
1976 Act gives a creator, or in some circumstances, a creator’s employer,”
five exclusive rights: the right to reproduce, adapt, distribute, publicly
perform, and publicly display a copyrighted work” For the period
covered by the copyright, the law permits only the copyright holder to
engage in, or authorize someone else to engage in, any activity covered by
the five exclusive rights. In addition, the 1976 Act grants to the copyright
owner the right to control importation of copyrighted works into the
United States.” The right applies even to copies produced with the
copyright owner’s permission for distribution outside the United States.”

22, 17U.S.C. § 301(a) (1994). Section 301(a) preempts “all legal or equitable rights that
are equivalent to any of the exclusive rights within the general scope of copyright . . . in works
of authorship that are fixed in a tangible medium of expression and come within the subject
matter of copyright....” Id.

23, Berne Convention Implementation Act of 1988, Pub. L. No. 100-568, 102 Stat. 2853
(1988) (codified at 17 U.S.C. §§ 101, 104, 116, 205, 301, 401408, 411, 501, 504, 801, 804
(1988)).

24. The 1976 Copyright Act offers several incentives to prompt registration, including
making registration a prerequisite for filing a copyright infringement action or for obtaining
statutory damages. 17 U.S.C. §§ 411(a), 412 (1994). Similarly, despite elirination of the
notice requirement, affixing notice may affect the copyright owner’s monetary recovery for
infringement. As a general rule, if notice appears on the published copy to which the
infringer had access, a court vill give no weight to a defense that innocent infringement
mitigates actual or statutory damages. 17 U.S.C. §§ 401(d), 402(d) (1994).

25. The right belonged initially to the creator unless the work was “made for hire.” The
statute defines a “work made for hire” as follows:

(1) a work prepared by an employee within the scope of his or her eraployment;
r

o
(2) a work specially ordered or commissioned for use as a contribution to a
collective work, as a part of 2 motion picture or other audiovisual work, as a
translation, as a supplementary work, as a compilation, as an instructional text, as a
test, as answer material for a test, or as an atlas, if the parties expressly agree in a
written instrument signed by them that the work shall be considered a work made
for hire,
Id. § 101.
26. 17U.S.C. § 106 (1994).
27. 17U.S.C. § 602(a) (1994).
28. Seg eg., BMG Music v. Perez, 952 F.2d 318 (9th Cir.), cert. denied, 505 U.S. 1206
(1992).
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The exclusive rights may be transferred or licensed, individually or
collectively, for use by others” The transferee or exclusive licensee is
entitled “to the extent of that right, to all of the protection and remedies
accorded to the copyright owner by this title.”* The new copyright holder
or exclusive licensee can enforce her rights against even the original
creator or copyright holder.”

Courts have interpreted the copyright law’s infringement provisions
very broadly. Individuals and institutions are liable not only for their own
conduct, but also for the conduct of employees under the doctrine of
respondeat superior;” the conduct of anyone whom they supervise and in
whose work they have a financial interest (vicarious infringement);” and
the conduct of anybody whose infringing activity they knowingly induce,
cause, or to which they materially contribute (contributory infringe-
ment).” The law does not require that the defendant intend to infringe
or even have knowledge of the infringing conduct except in the case of
contributory infringement. Innocent intent or lack of knowledge may affect
damages, but they do not affect liability.”*

The 1976 Act provides significant penalties for violating the exclusive
rights. These penalties include injunctions,”® impoundment and
destruction of infringing copies,” actual damages and lost profits,”
statutory damages,” court costs,” and attorneys’ fees." The Act also
provides criminal penalties for “[a]ny person who infringes a copyright
wxllﬁﬂ};r and for purposes of commercial advantage or private financial
gain.”

The 1976 Act and subsequent amendments resulted in a sweeping
expansion of U.S. copyright law. As a result, copyright law today protects
virtually all expression fixed in any medium, and that protection will Iast
fifty years beyond the death of even an author who is unaware of, or

29. 17U.S.C. §§ 201(d), 101 (1994).

30. Id. § 201(d)(2).

31. Seg e.g., Gross v. Seligman, 212 F. 930 (2d Cir. 1914).

32. 'Whitol v. Crow, 309 F.2d 777, 782-83 (8th Cir. 1962); M. Witmark & Sons v. Calloway,
22 F.2d 412, 414 (E.D. Tenn. 1927).

33. Shapiro, Bernstein & Co. v. HL. Green Co., 316 F.2d 304, 307 (2d Cir. 1963).

34. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 442 (1984); Gershwin
Publ’g Corp. v. Columbia Artists Management, 443 F.2d 1159, 1161-62 (24 Cir. 1971).

35. SeeBuck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 198 (1931) (“Intention to infringe
is not essential under the act.”); Playboy Enters. v. Frena, 839 F. Supp. 1552, 1559 (M.D. Fla.
1993) (“Intent or knowledge is not an element of infringement, and thus even an innocent
infringer is liable for infringement.”). See generally Paul Goldstein, Copyright § 9.4 (1989).

36. 17U.S.C. § 502 (1994).

37. 17 U.S.C. § 503 (1994).

38. 17 U.S.C. § 504(b) (1994).

39. 17U.S.C. § 504(c) (1994). Statutory damages range from $200 for innocent infringe-
ment to $100,000 for willful infringement.

40. 17U.5.C. § 505 (1994).

41. Id.

42. 17 U.S.C. § 506(a) (1994).
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unconcerned about exercising, those rights. Protection is easy to come by,
broad, long-lasting, and difficult to lose.

B. The Statutory Limits of Copyright Law

Copyright protection is not, however, limitless. As already noted,
protection is limited to expression that is “fixed” and that demonstrates at
least a modicum of originality.” Copyright law does not restrict
independent creation: if two people independently take photographs of
the same scene at the same time, neither has rights against the other, no
matter how similar their photographs may be.* However, copyright
protection exists for only a limited time* and does not extend to works
created by the federal government.® In addition, the exclusive rights to
display and perform works only apply to “public” displays or performances.
The 1976 Act defines “public,” in turn, to exclude the “normal circle of a
family and its social acquaintances.””

The 1976 Act also provided specific restrictions on the exclusive rights
to distribute and to publicly display and perform copyright works,
exemptions applicable to computer programs, a series of statutory licenses,
and the defense of “fair use.”

1. First Sale Doctrine

The “first sale” doctrine, codified in section 109, is applicable to the
distribution right.® The doctrine limits copyright owners’ rights by
subjecting only the initial distribution of a particular copy of a copyrighted
work to their control. The first sale doctrine provides that once the
copyright holder has distributed or authorized the distribution of copies of
her copyrighted work, subsequent possessors of those copies may
redistribute them without the original copyright holder’s permission.”

43, Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 540, 362 (1991).

44, Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99, 103 (2d Cir. 1951 (“‘Hence itis
possible to have a plurality of valid copyrights directed to closely identical or even identical
works, Moreover, none of them, if independently arrived at without copying, will constitute an
infringement of the copyright of the others.””) (quoting Leon H. Admur, Copyright Law and
Practice 70 (1936)); Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49 (2d Cir.), cert
denizd, 198 U.S. 669 (1936).

45. 17 U.S.C. § 302 (1994).

46. 17U.S.C. § 105 (1994).

47, To perform or display a work “publicly” means:

(1) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social
acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the work to
a place specified by clause (1) or to the public, by means of any device or process,
whether the members of the public capable of receiving the performance or display
receive it in the same place or in separate places and at the same time or at different
times,

Id, § 101,
48, 17 U.S.C. § 109(a) (1994).
49, Id. Columbia Pictures Indus. v. Aveco, 800 F.2d 59, 64 (3d. Cir. 1986)(“When a






