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INTRODUCTION

By February 1989, more than 49 million homes—almost 55
percent of all homes with televisions in the United States—had
cable television installed.! The rapid and broad expansion of the
cable industry has created a number of substantial problems
which the legal system has attempted to solve through regula-
tion. One specific issue addressed by federal regulators is how
cable operators are to be treated as copyright users. This issue
highlights the problems of how to treat cable vis-a-vis traditional
broadcast television and newer innovative technologies such as
home video and direct broadcast satellite television. Are cable
operators required to negotiate with copyright owners for per-
mission to use the copyrighted material, or does the nature of
cable warrant different treatment?

This Article addresses the current and most sweeping effort -
to solve the cable copyright problem: the compulsory licensing
scheme for cable’s use of copyrighted works. Part I considers
the origins of the cable industry, the nature of the copyright
problems raised by cable, the interrelation of copyright problems
with other issues raised by cable, and the broad variety of solu-
tions that the Federal Communications Commission (“FCC” or
“Commission™) and the courts have employed in an effort to re-
solve those problems. Part II examines the current solution—
the compulsory copyright license, administered by the Copy-
right Office and the Copyright Royalty Tribunal (“CRT” or
“Tribunal”)—and regulatory and industry developments subse-
quent to creation of the compulsory copyright license. Part III

1. National Cable Television Assoc., Cable Television Developments, vol. 13, no.
50, at 1 (1989).
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discusses the prospects for the compulsory license from regula-
tory, technological, and political perspectives.

The Article concludes that the compulsory copyright Ii-
cense, while viable, does not adequately reflect the market value
of the various copyrights’ use. This system is, as intended, a
subsidy for the cable industry, an industry that has developed to
a point that it no longer needs the protection of a subsidy.
Moreover, the compulsory license for cable unfairly discrimi-
nates against other uses of copyrighted works, particularly home
video. The subsidy to the cable industry also endangers tradi-
tional over the air broadcasting and threatens to substantially
limit the quantity and quality of video programming and infor-
mation available to the public without direct cost. The political
climate is ripe for the abolition of the compulsory copyright li-
cense in favor of either ad hoc copyright negotiations or a pri-
vate system that employs blanket licenses but with rates set at,
and adjusted to maintain, market rate for the use of the copy-
righted works.

I. THE DEVELOPMENT AND IMPACT OF CABLE: PROBLEMS
AND EARLY EFFORTS AT SOLUTIONS

A. The Emergence of the Cable Copyright Problem

Cable television originated in the 1950s as a concept known
as “community antenna television” (“CATV”), under which a
community would share the use of a large antenna to receive
signals more clearly from local television broadcast stations,
and, to a lesser degree, from more distant broadcast stations.
The local users were connected to this central antenna through
coaxial cable, much like several televisions in one home might be
connected to a rooftop antenna.

Broadcasters viewed cable systems with apparent favor,
since the cable systems allowed additional viewers to receive
otherwise unavailable signals. These additional viewers could
then be included by the broadcaster in calculating its viewer
market, which forms the basis of determining advertising rates.
Copyright owners derived some benefit from the cable television
viewers because the license fee that the copyright owners re-
ceived from stations also took into account viewer market statis-
tics. As a given broadcaster’s market increased, its advertising
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income increased, and a portion of that increase was passed
along to copyright owners through increased license fees.

Copyright owners became dissatisfied with this arrange-
ment as cable operators increasingly began importing distant sig-
nals containing local, non-network programming. For instance,
in 1961 a cable operator in San Diego installed an antenna capa-
ble of receiving all three of the Los Angeles network affiliates,
plus four independent Los Angeles stations.> The advertisers
supporting those programs were, on the whole, interested only in
the local market. Advertisers interested in national markets sup-
port national (i.e., network), rather than local, programming.
The importation of network programming from one community
into another did not pose major issues with regard to cable, pre-
cisely because the advertisers that support national network pro-
gramming do benefit from the increased viewership via cable and
therefore should be willing to pay more for greater viewership,
irrespective of where those viewers are located or how they re-
ceive the television signal.®

A second and related problem resulted from cable’s in-
creased importation of distant signals; local television broadcast-
ers were forced to compete against distant broadcasters. The
signals from the distant stations, received via microwave and
cable, were often clearer than local over-the-air signals.* More-
over, distant signals were often received from large, urban
broadcasters whose resources gave them programming and tech-
nological capabilities far beyond those of typical local broadcast-
ers. In addition, as the signals of local broadcasters were seldom
imported into distant urban areas, the smaller stations had no
opportunity to compete on an even footing with the large distant
stations. The local station could only try to protect its declining
market share in the immediate community that could be reached
by its broadcast signal, unaided by cable.

The threat to local broadcasters was of concern to copy-
right owners as well. As cable viewership increased relative to
over-the-air viewership, so did the uncompensated use of the

2. M. FRANKLIN, Mass MEDIA Law: CASES AND MATERIALS 909 (3d ed.
1987).

3. See D. BRENNER & M. PRICE, CABLE TELEVISION AND OTHER NONBROAD-
caST VIDEO § 9.02[2] (1986).

4. Id. §9.02[1].
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copyrighted work. For every local broadcaster whose audience
decreased, the copyright owners lost income. If the audience de-
creased due to a shift to cable viewing, the copyright owners also
suffered increased uncompensated use of the copyrighted works.
For every local broadcaster who went out of business, the copy-
right owners lost another purchaser of copyright licenses.

The situation for copyright owners and many local broad-
casters worsened as a result of a variety of new developments.
One technological innovation that exacerbated the problem was
the perfection and proliferation of color television technology.
The interference that results from tall buildings and other obsta-
cles is barely noticeable with black and white television, but it is
marked with color television.® Cable operators also began
originating their own programming not available on broadcast
television, such as sports, live entertainment, feature films, and
specialized business, adult, and instructional programming. Fi-
nally, the development of economical and efficient satellite and
microwave transmission technologies enhanced the importation
of distant signals and distribution of cable programming, and
lowered the price. This in turn yielded economies of scale that
furthered the spread of cable. Cable then moved into areas al-
ready supporting affiliates of all three networks, as well as in-
dependent broadcasters. Copyright owners not only did not
receive compensation for the additional audience; they and local
broadcasters lost potential revenue as the viewing audience
shifted from broadcast to cable television.

B. The Search for Solutions
1. Must-Carry and Other Early Regulatory Strategies®

The FCC responded to the twin concerns—unfair use of
copyrights without compensation to the copyright owner and

5. FRANKLIN, supra note 2, at 909.

6. This Article focuses on federal regulation of cable. The existence of local
regulation, however, should be noted. The relation of local and state regulation to
federal regulation of cable is a complicated subject. However, many of the FCC’s
regulatory approaches and aims have also been adopted by state and local regulators.
See Capital Cities Cable v. Crisp, 467 U.S. 691 (1984); see generally T. CARTER, M.
FRANKLIN & J. WRIGHT, THE FIRST AMENDMENT AND THE FIFTH ESTATE 338,
347 (1986); K. KaLBA, L. LEVINE, Y. BRAUNSTEIN & P. HOCHBERG, EXECUTIVE
SUMMARY OF FINDINGS OF THE STATE CABLE TELEVISION REGULATION PROJECT
(1978).
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harm to local television broadcasters—in a variety of interre-
lated and often unsuccessful ways. One of the earliest responses
came in 1965 when the FCC promulgated wide-ranging rules re-
quiring all cable operators using microwave technology—a ne-
cessity for importing distant signals—“upon request, to carry
the signals of all local television stations, without material degra-
dation in quality, and to refrain from duplicating the programs
of local commercial stations, either-simultaneously or within 15
days before or after local broadcast.””

This First Report® set out in detail the specifics of the
“must-carry” and “nonduplication rules. The powerful impact
of the rules arose primarily from the broad definition given the
phrase “all local television stations.” According to the ultimate
revision of the rules, a network affiliate qualified for mandatory
carriage if it was watched by noncable homes during three per-
cent of their total weekly viewing time (i.e., a three percent “au-
dience share”) and was watched by 25 percent of noncable
homes for at least five minutes per week (i.e., a 25 percent “net
circulation).® Independent television stations without any net-
work affiliation needed only to have a two percent audience
share and a five percent net circulation.’® Since most cable sys-
tems did not carry more than twelve channels in the 1960s and
1970s, the must-carry requirement substantially limited the
cable operator’s programming discretion. These rules effectively
froze the development of the cable industry. On the other hand,
the must-carry rules offered substantial protection to local
broadcasters, and unquestionably diminished uncompensated
use of the copyright owner’s work.!! In 1966, the FCC extended
the must-carry and nonduplication rules to cable systems that
did not use microwave transmission.?

The FCC continued, however, to search for other regula-

7. Rules re Microwave, First Report and Order, 38 F.C.C. 683, 4 R.R.2d 1725
(1965) [hereinafter First Report].

8. Id

9. D. BRENNER & M. PRICE, supra note 3, § 6.06[2][alliii].

10. Id.

11. Must-carry rules were eliminated by the D.C. Court of Appeals in 1985.
Quincy Cable TV v. FCC, 768 F.2d 1434 (D.C. Cir. 1985), cert. denied, 476 U.S. 1169
(1986). See infra discussion in section II C1.

12. Community Antenna Television, Second Report and Order, 2 F.C.C.2d 725, 6
R.R.2d 1717 (1966) [hereinafter Second Report].
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tory strategies. The FCC promulgated “distant signal carriage”
rules, which required new cable operators in the top 100 mar-
kets®® to obtain a waiver from the FCC in order to import dis-
tant signals.”* To obtain a waiver, the cable operator had to
show that local broadcasting would not be harmed and that the
public interest would be served by importing distant signals.
This standard proved an almost insurmountable hurdle, particu-
larly in the top 25 markets. Thus, the FCC rarely issued distant
signal carriage waivers.!* In 1972, the FCC modified its distant
signal carriage rules to provide merely a limit on the number of
distant signals that a cable operator could import.!¢

In 1968, the FCC initiated a Notice of Proposed Rulemak- -
ing to consider promulgating rules requiring “retransmission
consent” as a condition of distant signal carriage.!” As early as
1959, the FCC had endorsed this policy,'® according to which
cable operators were to obtain the consent of a broadcaster
before importing its signal into a distant market. The retrans-
mission consent policy was formulated primarily to allow the
copyright owner to benefit from cable’s use of copyrighted
works. The copyright owner could contract with television
broadcasters, as a condition for granting licenses to use copy-
righted works, to have the broadcasters exact some sort of addi-
tional license fee from cable operators in exchange for consent to
import. This fee could then be shared by the broadcaster and
copyright owner.

The retransmission consent approach proved unworkable.
“The practical effect of retransmission consent was the absence

13. For a list of the top 50 television markets, see 47 C.F.R. § 76.51(a) (1988),
and for the second 50 markets, see 47 C.F.R. § 76.51(b) (1988).

14. See Second Report, supra note 12, at 782, 6 R.R.2d at 1785.

15. Swackhamer, Cable-Copyright: The Corruption of Consensus, 6 COMM/ENT
L.J. 283, 288 (1983).

16. Community Antenna Television Sys., Report and Order, 36 F.C.C.2d 143, 24
R.R.2d 1501, recon. denied, 36 F.C.C.2d 326, 25 R.R.2d 1501 (1972) [hereinafter
Cable Television Report]. Distant signal carriage rules were virtually eliminated in
1980. See Cable Television Syndicated Program Exclusivity Rules, 79 F.C.C.2d 663,
48 R.R.2d 171 (1980), aff’d sub nom. Malrite TV v. FCC, 652 F.2d 1140 (2d Cir.
1981), cert. denied, 454 U.S. 1143 (1982).

17. Community Antenna Televisions Sys., Notice of Proposed Rulemaking and
Notice of Inquiry, 15 F.C.C.2d 417 (1968) [hereinafter CATV].

18. Community Antenna Systems Impact, 26 F.C.C. 403 (1959).
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of any new signals in the top 100 markets.”*® Despite FCC en-
couragement, Congress refused to adopt retransmission consent
as a statutorily-mandated system. In 1971, the FCC abandoned
the concept of retransmission consent.?°

In 1970, the FCC considered a regulatory approach under
which cable operators in the top 100 markets would be allowed
to import four distant signals from independent broadcasters.?!
This new approach required the cable operators to strip the com-
mercials from the distant signals and replace them with com-
mercials provided by local broadcasters. The FCC rejected this
approach the following year.?

Other cable regulatory approaches, although often designed
primarily to address other issues, have also had an impact on the
copyright and local broadcaster problems. From time to time,
the FCC has required cable operators to allocate a certain
number of channels for local non-profit or public-interest pro-
gramming.?* The FCC has also required cable operators to gen-
erate a certain amount of original programming.?* Both of these
rules reduced the amount of copyrighted material that a given
system could transmit. They also, in theory, lessened the com-
petition problem for local broadcasters, since cable operators
had less space on their systems for imported signals. In reality,
however, the allocation and original programming requirements
may have furthered cable’s competition with local broadcasters,
by forcing cable operators to carry programming to which the
local broadcasters had little or no access.

The FCC has not been alone in regulating cable. The
Supreme Court has also played a significant role, particularly in
assessing cable operators’ liability for copyright infringement.

19. Swackhamer, supra note 15, at 288 n.30.

20. Commission Proposals for Cable Television Regulation, 31 F.C.C.2d 115,
117, 22 R.R.2d 1755, 1762 (1971) [hereinafter Commission Proposals].

21. Community Antenna Teleyision Systems, Second Further Notice of Proposed
Rulemaking, 24 F.C.C.2d 580 (1970).

22. See Commission Proposals, supra note 20, at 115.

23. See CATYV, supra note 17, at 425-27 (allowing public access channels); Com-
munity Antenna Television Systems, First Report and Order, 20 F.C.C.2d 201, 206-
07, 17 R.R.2d 1570, 1577-78 (1969), rev’d sub nom. FCC v. Midwest Video Corp, 440
U.S. 689 (1979) [hereinafter CATV IIJ (encouraging experimentation with public ac-
cess channels).

24. See CATV II, supra note 23, at 201.






