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INTRODUCTION

On February 1, 1996, Congress passed the Telecommunications Act
of 1996 (Telecom Act or Act).! After more than a decade of debate
and delay, Congress cut a broad path through much of the regulatory
underbrush surrounding electronic communications in the United
States. An important component of the deregulatory scythe was Con-
gress’s repudiation of its 1984 cross-ownership rules,? which had pro-
hibited local telephone companies from offering cable television or
other video information services to customers in their own service
areas.

Ironically, by the time Congress acted, eight federal courts had al-
ready declared the rules unconstitutional under the First Amend-
ment.3 In fact, the Supreme Court had already heard oral argument
on a writ of certiorari from the Fourth Circuit’s affirmance of the first
of those cases, Chesapeake & Potomac Telephone Co. v. United
States.* After a half-century of extensive, intrusive regulation—with-
out any mention of the First Amendment, even by telephone compa-
nies themselves—local phone companies had finally joined the ranks
of publishers and street corner protesters in the full light of the First
Amendment. After Congress acted and President Clinton signed the
bill into law, however, the Supreme Court remanded the case to the
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1. Telecommunications Act of 1996, 47 U.S.C.A. §§ 151-614 (West Supp. 1996).

2. Pub. L. No. 98-549, § 613(b), 98 Stat. 2779, 2785 (1984), repealed by Telecommunications
Act of 1996, Pub. L. No. 104-104, § 302(b)(1), 110 Stat. 56, 124.

3. Southern New Eng. Tel. Co. v. United States, 886 F. Supp. 211 (D. Conn. 1995); US West v.
United States, 855 F. Supp. 1184 (W.D. Wash.), aff'd, 48 F.3d 1092 (9th Cir. 1994); Chesapeake
& Potomac Tel. Co. v. United States, 830 F. Supp. 909 (E.D. Va. 1993), aff’'d, 42 F.3d 181 (4th
Cir. 1994), and vacated and remanded per curiam for consideration of mootness, 116 S. Ct. 1036
(1996); NYNEX Corp. v. United States, No. 93-323-P-C, 1994 WL 779761 (D. Me. Dec. 8, 1994);
Bellsouth Corp. v. United States, 868 F. Supp. 1335 (N.D. Ala. 1994); Ameritech Corp. v. United
States, 867 F. Supp. 721 (N.D. Il 1994).

4. 830 F. Supp. at 909.
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Court of Appeals to consider whether the legislation rendered the is-
sue moot.

This Article considers the First Amendment rights of telephone
companies, particularly in light of rapid and extensive technological
convergence. Part I examines the history of common carrier regula-
tion in the United States and early administrative steps toward dereg-
ulation. Part IT addresses the recent judicial recognition of telephone
companies’ First Amendment rights. Part III considers Congress’s ef-
forts to deregulate the telephone industry and the Supreme Court’s
subsequent refusal to rule on the application of the First Amendment
to telephone companies. Part IV analyzes the significance of tele-
phone companies’ First Amendment rights in light of those compa-
nies’ significant roles on the information superhighway. The Article
concludes that the status of telephone companies’ First Amendment
rights is not moot in the face of the Telecom Act for two important
reasons. First, under Title II of the Communications Act of 1934° and
subsequent legislation, including the most recent bill, telephone com-
panies continue to be subject to substantial federal and state regula-
tion. Much of that regulation directly affects the capacity of telephone
companies to speak. The constitutionality of that regulation will be
significantly affected by a definitive statement from the Supreme
Court concerning telephone companies’ First Amendment rights.
Second, in light of the convergence of technologies that make up the
information superhighway, it is no longer reasonable, and certainly
not informative, to speak of the information services and products
provided by telephone companies as constitutionally distinct from
those provided by publishers and broadcasters.

I. REGULATING THE TELEPHONE COMPANIES: THE CONCEPT OF
CoMMON CARRIAGE

A. The Telegraph

The first commercially viable form of electronic communication was
the telegraph. Deployed in the United States during the middle part
of the 19th century, the telegraph could reliably send short messages
in Morse code through electrical wires.6 In 1851, there were fifty tele-
graph companies operating in the United States.” Ten years later, fol-
lowing a series of mergers, the Western Union Company spanned the

5. Communications Act of 1934, ch, 652, 48 Stat. 1064 (current version at 47 U.S.C. §§ 151-614
(1994)).

6. ITHIEL DE SoLA PooL, TECHNOLOGIES OF FREEDOM 25 (1983).

7. JAMES M. HERRING & GERALD C. GRrRoss, TELECOMMUNICATIONS: EcONOMICS AND REG-
ULATION 1 (1936).
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continent. In 1866, Congress, in an effort to encourage expansion of
the telegraph system, offered telegraph companies rights of way along
post roads and across public lands and permitted the companies to cut
trees for poles on public lands without charge.® In exchange for these
privileges, telegraph companies had to provide service to all would-be
customers without discrimination, the hallmark of common carriage.

By the turn of the century, telegraph companies were routinely
treated by courts as common carriers, analogous to the railroads that
their lines so often ran along,® rather than as the press or other speak-
ers whose messages their lines carried.’9 As common carriers, tele-
graph companies were subject to significant legislative and judicial
regulation. They were required to serve all who requested carriage,!!
provide service for a reasonable price,'? obey reasonable regula-
tions,!3 and refrain from discriminating among customers'4 or other
carriers.!5 The First Amendment played no role in the evaluation of
these restrictions on telegraph companies.

8. Post Roads Act of 1866, ch. 230, 14 Stat. 221, repealed by Act of July 16, 1947, ch. 256, § 1,
61 Stat. 327.

9. See Interstate Commerce Act, ch. 104, 24 Stat. 379 (1887) (current version at 49 U.S.C.
§8§ 10101-11917 (1994)) (regulating railroads as common carriers).

10. See PooL, supra note 6, at 95 (“By 1880 press telegrams were 11 percent of the total
[telegraph traffic].”).

11. See State ex rel. Gwynn v. Citizens’ Tel. Co., 39 S.E. 257, 263 (S.C. 1901) (finding that once
a carrier had opened its service to the public it could not refuse to supply selected individuals),
Cook v. Chicago, R. I. & P. Ry. Co., 46 N.W. 1080, 1082 (Iowa 1890) (stating that a “carrier is
bound by law to carry everything which is brought to him”); State ex rel. Webster v. Nebraska
Tel. Co., 22 N.W, 237, 239 (Neb. 1885) (“[W]hen a person or company undertakes to supply a
demand which is ‘affected with a public interest,’ it must supply all alike, who are alike situated,
and not discriminate in favor of nor against any.”); McDuffee v. Portland & Rochester R.R., 52
N.H. 430, 449 (1873) (“The right to the transportation service of a common carrier is a common
as well as a public right, belonging to every individual as well as to the State.”).

12. See Cook, 46 N.W. at 1082 (imposing a duty to carry at “reasonable compensation”).

13. See Western Union Tel. Co. v. Call Publishing Co., 62 N.W. 506, 510 (Neb. 1895) (analo-
gizing the duties of telegraph companies to railroads and other carriers); Shepard v. Milwaukee
Gas Light Co., 6 Wis. 526, 534 (1858) (“The very fact of this exclusive right conferred upon the
company to manufacture and sell gas in the city, to be consumed therein by the citizens thereof,
would imply an obligation on the part of the company to furnish the city and citizens with a
reasonable supply on reasonable terms.”).

14. Missouri Pac. Ry. v. Larabee Flour Mills Co., 211 U.S. 612, 619 (1909) (“This lies at the
foundation of the law of common carriers. Whenever one engages in that business, the obliga-
tion of equal service to all arises, and that obligation . . . can be enforced by the courts.”);
Scofield v. Lake Shore & Mich. S. Ry., 3 N.E. 907, 919 (Ohio 1885) (“‘The duty to receive and
carry was due to every member of the community, and in an equal measure to each.”) (quoting
Messenger v. Pennsylvania R.R., 36 N.J.L. 407, 410 (1873)).

15. A telegraph company “represents the public when applying to [another telegraph com-
pany] for service and no discrimination can be made by either against the other, but each must
render to the other the same services it renders to the rest of the community under the same
conditions.” People ex rel. Western Union Tel. Co. v. Public Service Comm’n, 129 N.E. 220, 222
(N.Y. 1920); see generally Henry H. Perritt Jr., Tort Liability, the First Amendment, and Equal
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B. The Telephone
1. The Communications Act of 1934

Laws governing the telegraph were the obvious model for the tele-
phone when it was invented in 1876.16 The speed with which tele-
phone technology developed and spread is reflected in this fact:
Western Union, then the largest corporation in the United States, re-
fused to purchase the telephone patent in 1876 for $100,000.17 Thirty-
four years later, in 1910, AT&T bought control of Western Union for
$30 million dollars.1® That same year Congress passed the Mann-El-
kins Act,'? classifying telephone companies as common carriers and
subjecting them to the regulations of the Interstate Commerce Com-
mission (ICC). Although the ICC was preoccupied with regulating
the railroads, the states and the courts had already imposed an array
of common carrier obligations on telephone companies.?® In 1934,
Congress passed the Communications Act.2! Title II of the 1934 Act,
which regulates common carriers,?? was taken almost intact from the

Access to Electronic Networks, S Harv. J.L. & TecH. 65, 73-84 (1992) (discussing common law
legal duties placed upon common carriers).

16. Kenneth A. Cox & William J. Byrnes, The Common Carrier Provisions—A Product of
Evolutionary Development, in A LEGISLATIVE HISTORY OF THE COMMUNICATIONS ACT OF 1934,
25 n.3 (Max D. Paglin ed., 1989).

17. Pooi, supra note 6, at 29.

18. Id. AT&T was forced to divest Western Union in 1913. /d. at 30.

19. Ch. 309, § 7, 36 Stat. 539, 544-45 (1910), repealed by Communications Act of 1934, ch. 652,
§ 602(b), 48 Stat. 1064, 1102.

20. See Western Union Tel. Co. v. Call Publishing Co., 181 U.S. 92, 100 (1901) (“As a conse-
quence of [public service], all individuals have equal rights both in respect to service and
charges.”); Central Union Tel. Co. v. State ex rel. Falley, 19 N.E. 604, 511 (Ind. 1889) (restating
the well established rule that a common carrier may be compelled to render services); State ex
rel. Webster v. Nebraska Tel. Co., 22 N.W. 237, 239 (Neb. 1885) (holding that a telephone com-
pany has a duty to furnish service to all customers without discrimination).

21. Communications Act of 1934, ch. 652, 48 Stat. 1064 (current version at 47 U.S.C. §§ 151-
614 (1994)).

22. Although it imposes substantial regulations on “common carriers,” the Act provides a
meaningless, circular definition of who fits within the term. See 47 U.S.C. § 153(h) (1994)
(“*Common carrier’ or ‘carrier’ means any person engaged as a common carrier for hire, in
interstate or foreign communication by wire or radio or in interstate or foreign radio transmis-
sion of energy, . . . but a person engaged in radio broadcasting shall not, insofar as such person is
so engaged, be deemed a common carrier.”). Professor Henry Perritt writes, “Historically, one
of the most important determinants of common carrier status was whether one held oneself out
as a common carrier . . . . [T}he justification for the ‘holding out’ theory was contractual.” Per-
ritt, supra note 15, at 77.

Modern case law has developed a series of tests for determining who is a “carrier” and when is
that carrier’s business “common.” These inquiries, consistent with the traditional “holding out”
theory, focus on the undertakings of the entity. To determine who is a carrier, Professor Perritt
writes, courts focus on three inquires: (1) Does the entity provide services on a “for hire” basis,
i.e., “for the purpose of generating revenue directly”?; (2) Is the entity “primarily engaged in the
business in question”?; and (3) Does the entity conduct the service on a regular basis? /d. at 81-
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Mann-Elkins Act. As with regulation of the telegraph, there was no
mention of the First Amendment; a law designed for regulating the
nation’s railroads had been given a new name and applied to the na-
tion’s largest communications industry.??

The provisions of Title II impose significant restrictions on the ac-
tivities of common carriers. In addition to a variety of filing and re-
cordkeeping requirements,?* Title II obligates “every common carrier
engaged in interstate or foreign communication by wire or radio to
furnish such communication service upon reasonable request there-
for.”25 It requires that all “charges, practices, classifications, and regu-
lations for and in connection with such communication service . . . be
just and reasonable.”?6 Title II forbids common carriers to “make or
give any undue or unreasonable preference or advantage to any par-

82. To determine what is common, courts ask: (1) Does the entity hold itself out as willing to
serve all who apply?; (2) Does the entity serve the public without discrimination?; (3) Does the
entity perform a service “cloaked with the public interest,” i.e., essential to the public in a mo-
nopolistic environment?; and (4) Does the entity have “control over the content of the goods
being transported[?] To be a common carrier, in decisions involving telecommunications carri-
ers, the entity must not control the content of the message.” /d. at 82-83.

In the specific context of Title II, the FCC and courts have focused on two factors: “holding
out” the provision of service on a nondiscriminatory basis, and carriage of messages, the content
of which is controlled exclusively by the customer. See National Ass’n of Regulatory Util.
Comm’rs v. FCC, 525 F.2d 630, 641 (D.C. Cir.) (“What appears to be essential to the quasi-
public character implicit in the common carrier concept is that the carrier ‘undertakes to carry
for all people indifferently . . ..””) (quoting Semon v. Royal Indem. Co., 279 F.2d 737, 739 (5th
Cir. 1960)), cert. denied, 425 U.S. 992 (1976); National Ass’'n of Regulatory Util. Comm’rs v.
FCC, 533 F.2d 601, 609 (D.C. Cir. 1976) (stating that the “second prerequisite to common carrier
status . . . is the requirement . . . that the system be such that customers ‘transmit intelligence of
their own design and choosing’”) (quoting Industrial Radiolocation Serv., 5 F.C.C.2d 197, 202
(1966)).

23. “Telephone companies” include both local exchange carriers (LECs), which provide local
telephone service and access to long-distance service providers, and interexchange carriers
(IXCs), which provide telephone service between local exchanges. There are approximately
1400 LECs providing service in the United States, most of which are very small. U.S. DepT. oF
ComMERCE, U.S. INDusTRIAL OUTLOOK, 28-1 (1993). The 22 Bell Operating Companies
(BOC:s), the nation’s largest LECs, are organized into seven regional holding companies (RHCs)
and provide about 80% of local telephone service. NAT'L TELECOMMUNICATIONS & INFO. AD-
MIN., U.S. Dep’T oF CoMMERCE, NTIA TeLEcoM 2000: CHARTING THE COURSE FOR A NEwW
CENTURY 203 (1988). Interexchange service is dominated by three carriers: AT&T (which con-
trols 63% of the long distance market), MCI (15%). and Sprint (9.5%). U.S. Deprt. oF CoMm-
MERCE, supra, at 28-7. Telephone customers usually have no choice as to LEC, but are free to
choose among IXCs. Collectively, the telephone companies provide service to more than 88
million households (about 93% of all U.S. households) and 30 million businesses (near 100%).
Id. at 28-1. Local exchange service was expected to generate more than $84 billion and inter-
exchange service almost $62 billion in 1993. Id. at 28-6, 28-7. Including cellular, satellite, and
data services, the entire U.S. telecommunications services industry was predicted to have reve-
nues in 1993 exceeding $184 billion. Id. at 28-1.

24. 47 U.S.C. §§ 219-20 (1994).

25. Id. § 201(a).

26. I1d. § 201(b).
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ticular person, class of persons, or locality, or to subject any particular
person, class of persons, or locality to any undue or unreasonable prej-
udice or disadvantage.”?” Common carriers must “designate, file with
the Commission and print and keep open for public inspection sched-
ules showing all charges.”?® Those charges may not be altered without
giving 120 days notice to the Federal Communications Commission
(FCC or Commission).?® Title II empowers the Commission to hold
public hearings regarding proposed charges,3 prescribe minimum and
maximum charges and “reasonable” classifications of service,3! and
order payments of damages to third-party complainants.3? In perhaps
the Act’s most extraordinary grant of authority, Section 214 of Title II
forbids any interstate carrier from constructing a new line, extending
or discontinuing an existing line, or providing service over any such
line without a certification from the Commission that “the present or
future public convenience and necessity require or will require” the
new line or service.?3
In Federal Communications Commission v. RCA Communications,

Inc.,* the Supreme Court interpreted this last provision of Title II to
forbid the FCC from granting authorization for a new telephone ser-
vice without making a specific finding that the new service was neces-
sary.3> This requirement, Pool has written:

[T]urned the whole set of presumptions under the First Amendment

on its head. Even under the most eviscerated interpretation of the

First Amendment, the presumption is made that anyone can engage

in communicative activities freely, unless there are over-balancing

considerations . . . . The presumption was exactly the opposite: no

license to communicate was to be issued unless the state in its maj-

esty concluded that such was desirable.36

In 1994, the Court struck down another effort by the Commission to

reduce regulation of telephone companies. In MCI Telecommunica-
tions Corp. v. American Telephone & Telegraph Co.,>” Justice Scalia
wrote for the majority that the Commission did not have the authority

27. Id. § 202(a).

28. Id. § 203(a).

29. Id. § 203(b)(1).

30. Id. § 204(a)(1).

31. I1d. § 205(a).

32. Id. § 209.

33. Id. § 214(a) (emphasis added). For an example of a state statute requiring similar ap-
proval for changes in intrastate facilities or services, see CaL. Pus. UriL. Copk § 1001 (West
1994).

34. 346 U.S. 86 (1953).

35. Id. at 96-97.

36. PooL, supra note 6, at 104-05.

37. 114 S. Ct. 2223 (1994).
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to abandon the requirement of Title II that telecommunications carri-
ers file tariffs with the FCC.38 Neither the majority opinion, nor Jus-
tice Stevens’ dissent, mentioned the First Amendment.

In addition to restrictions on creating, expanding, or discontinuing
telephone service and regulations on the operation of a telephone
business, the government has restricted the capacity of telephone
companies to offer information services. In 1970, the FCC determined
that it would not grant telephone companies the certificates required
under Section 214 to offer cable television service in the area where
they provided telephone service.®® The Commission was concerned
about potential for “unfair or anticompetitive practices” that might
arise from telephone companies owning or controlling cable television
service providers.*® Under the FCC’s ruling, a local telephone com-
pany may lease transmission capacity to an unaffiliated video
programmer, but it may not own, operate, or control such a program-
mer.*! The First Amendment was not addressed by the FCC when it
adopted the rules, nor by the reviewing court in upholding them.42
Congress codified these cross-ownership rules in the Cable Communi-
cations Policy Act of 1984.43

38. See id. at 2233 (discussing 47 U.S.C. § 203(a)).

39. In re Applications of Telephone Companies for Section 214 Certificates for Channel Facil-
ities Furnished to Affiliated Community Antenna Television Systems, 21 F.C.C.2d 307, 325
recons. in part, 22 F.C.C.2d 746 (1970), and aff'd sub nom. General Tel. Co. v. United States, 449
F.2d 846 (5th Cir. 1971).

40. Id. at 308.

41. 47 CF.R. §§ 63.54-.58 (1995). The FCC'’s ruling prohibits a local telephone company from
providing “video programming to the viewing public in its telephone service area, either directly,
or indirectly through an affiliate owned by, operated by, controlled by, or under common control
with the telephone common carrier.” Id. § 63.54(a). The ruling also prohibits a local telephone
company from providing “channels of communications or pole line conduit space, or other rental
arrangements” to any affiliated companies for the purpose of providing video programming to
the public. Id. § 63.54(b).

42. For an excellent discussion of the First Amendment rights of telephone companies gener-
ally, and a detailed analysis of current restrictions on telephone companies offering information
services, see Daniel Brenner, Telephone Company Entry Into Video Services: A First Amendment
Analysis, 67 Notre DAaME L. Rev. 97 (1991); Angela J. Campbell, Publish or Carriage: Ap-
proaches to Analyzing the First Amendment Rights of Telephone Companies, 70 N.C. L. REv.
1071 (1992).

43. 47 U.S.C. § 533(b) (1994). The Act states, in pertinent part:

(1) 1t shall be unlawful for any common carrier, subject in whole or in part to sub-
chapter II of this chapter, to provide video programming directly to subscribers in its
telephone service area, either directly or indirectly through an affiliate owned by, oper-
ated by, controlled by, or under common control with the common carrier.

(2) It shall be unlawful for any common carrier, subject in whole or in part to sub-
chapter II of this chapter, to provide channels of communications or pole, line, conduit
space, or other rental arrangements, to any entity which is directly or indirectly owned
by, operated by, controlled by, or under common control with such common carrier, if
such facilities or arrangements are to be used for, or in connection with, the provision
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2. The Modified Final Judgment

Concurrent with the activities of the FCC and Congress, the judici-
ary had also prohibited the largest telephone companies in the United
States from providing electronic information services. A 1956 decree,
which settled an antitrust case against AT&T, forbade the company
from offering any service unrelated to common carriage communica-
tions.** In 1982, the Modified Final Judgment?*s relieved AT&T from
the earlier decree on the condition that it divest itself of its local tele-
phone operations, that it not engage in electronic publishing over its
own long-distance network for seven years, and that the twenty-two
newly created providers of local telephone service not offer electronic
information services “via telecommunications” of any form.

Ironically, it was in Judge Harold Greene’s 1982 decree, which up-
held the most extraordinary restrictions on the telephone companies’
ability to speak, that the First Amendment first appeared in a case
dealing with regulation of telephone companies. It was raised not as
an obstacle to restrictions on telephone companies, but rather as an
argument in favor of the restrictions. Citing Associated Press v.
United States,*¢ a case involving the application of antitrust laws to the
Associated Press, Judge Greene wrote that the “goal of the First
Amendment is to achieve ‘the widest possible dissemination of infor-
mation from diverse and antagonistic sources.’”47 Judge Greene anal-
ogized the market for information services with the spectrum used by
over-the-air broadcasting, which the Supreme Court had character-
ized as scarce and therefore justifying upholding regulations that the
First Amendment would prohibit in nonelectronic settings.*8 Follow-

of video programming directly to subscribers in the telephone service area of the com-
mon carrier.
Id. § 533(b)(1), (2).

44, United States v. Western Elec. Co., 1956 Trade Cas. (CCH) { 68,246 (D.N.J. 1956).

45. United States v. American Tel. & Tel. Co., 552 F. Supp. 131 (D.D.C. 1982), aff’d sub nom.
Maryland v. United States, 460 U.S. 1001 (1983). The Modified Final Judgment (MFJ) modified
and then entered a consent decree that broke up AT&T’s monopoly over telephone service in
the United States. 1d. at 226. The MFJ created seven Regional Holding Companies and 22 Bell
Operating Companies to provide local telephone service on a regulated, monopoly basis, and left
AT&T free to compete in the long distance market. Id. at 141-42 & n.41; United States v. West-
e Elec. Co., 569 F.Supp. 1062 n.5 (D.D.C. 1986) (listing the seven RHCs and 22 BOCs). The
MF], however, restricted AT&T and the RHCs from entering certain lines of businesses where
the court believed AT&T could unfairly take advantage of its former monopoly powers or that
the RHCs could unfairly take advantage of their new monopoly powers within their geographic
markets. See AT&T, 552 F. Supp. at 178-86 (imposing line of business restrictions on AT&T);
id. at 186-95 (imposing line of business restrictions on the RHCs).

46. 326 U.S. 1 (1945).

47. AT&T, 552 F. Supp. at 183 (quoting Associated Press, 326 U.S. at 20).

48. Id. at 184.






