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I. Introduction

he Freedom of Information Act (FOIA or the Act) permits ‘‘any person’’ to

obtain access to all federal agency records, subject only to nine enumerated
exemptions.' This unprecedented right of access to government documents reflects
the importance of information in a democracy. As James Madison wrote: ‘‘A
popular Government, without popular information, or the means of acquiring it,
isbut a Prologue to a Farce or a Tragedy; or, perhaps both. Knowledge will forever
govern ignorance: And a people who mean to be their own Governors, must arm
themselves with the power which knowledge gives.””*

FOIA is intended to provide the citizenry with the knowledge necessary to
govern. Although there is no single statement in the Act’s legislative history of the
necessary extent of that knowledge, it is clear that Congress envisioned at least
three roles of the electorate for which the Act was designed to guarantee access to
government information. First and most important, the FOIA plainly facilitates
the watchdog function of the public over the government: The public must have
access to the government information necessary to ensure that government officials
act in the public interest. ‘“This watchdog function,”’ writes Glenn Dickinson,
‘‘was perhaps the principal inspiration for the FOIA and has remained its symbolic
central pillar.””’

Second, in addition to empowering the citizenry with the knowledge necessary
to evaluate the conduct of government officials, the FOIA was intended to assure
the public’s access to government information concerning public policy.* ““Citi-
zens enjoy the benefits or suffer the consequences of public policy, so they should
be able to draw their own conclusions regarding the effectiveness of that policy.
The FOIA allows them to undertake this independent evaluation.’’® Third, the

1. 5 U.S.C. § 552(a)(3) (1988). The nine exemptions permit an agency to protect from
disclosure information including records pertaining to national security, internal agency rules,
matters exempted from disclosure by other federal acts, trade secrets, inter- or intra-agency memo-
randa (which includes the executive privilege), personnel and medical files, records compiled for
law enforcement purposes, matters concerning the operation of financial institutions, and geologi-
cal information. Id. §§ 552(b)(1)-(9).

2. Letter from James Madison to W. T. Barry (Aug. 4, 1822) in 9 THE WRITINGS OF JAMES
Mapison 103 (Gaillard Hunt ed. 1910).

3. Glenn Dickinson, Comment, The Supreme Court’s Narrow Reading of the Public Interest Served by
the Freedom of Information Act, 59 U. Cin. L. Rev. 191, 197 (1990).

4. See S. Rep. No. 813, 89th Cong., Ist Sess. (1965), reprinted in SUBCOMM. ON ADMINISTRATIVE
PracTicE AND PROCEDURE OF THE SENATE COMM. ON THE JubIcC1ARY, 93D CoNG., 2p SEss., FREEDOM
OF INFORMATION AcT SOURCEBOOK: LEGISLATIVE MATERIALS, CAsEs, ARrTiCLES 36, 37 (Comm. Print
1974) [hereinafter FOIA Sourcerook]; H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966), reprinted
tn FOIA SOURCEBOOK, supra at 27, 33.

5. Dickinson, supra note 3, at 197.
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authors of the FOIA wanted to ensure that the government would not secretly
create or enforce laws or administrative regulations. To this end, the Act is de-
signed to guarantee that ‘‘those against whom administrative precedents operated
would know in advance the nature of those precedents.””®

Taken together, these three functions mark the broad purpose of the Act which,
according to the United States Supreme Court, is ‘‘to open agency action to the
light of public scrutiny.””’ The unanimous Court wrote in 1989 that the Act
‘‘indeed focuses on the citizens’ right to be informed about ‘what their government
isup to.” . . . FOIA’s central purpose is to ensure that the Government’s activities
be opened to the sharp eye of public scrutiny. . . .””*

Following passage of the FOIA in 1966, historians and journalists—the princi-
pal users of the Act—did exactly what Congress had intended: They used the
Act to expose government activities to the sharp eye of public scrutiny. Exposés
appeared on topics ranging from misuse of government funds by colleges and
universities to environmental hazards resulting from radioactive wastes.'® Authors
based hundreds of books and articles on information received through FOIA
disclosures. Requests were still relatively few, however, and the costs of administer-
ing the Act were manageable. For example, in 1966 costs were estimated at only
$50,000."

By 1981, FOIA requests had overwhelmed federal agencies. Not only had the cost
to taxpayers of responding to these requests reached $50 to $250 million per year, "
but the beneficiaries were not those originally intended by the Act’s sponsors. Corpo-
rations and litigants were using the FOIA extensively as a means of acquiring informa-
tion about private parties that was held within the governmental documentary ware-
house. Businesses had learned that the FOIA could be used to gather information
about competitors that could be used to gain a commercial advantage. In fact, the
vast majority of the FOIA requests were made by business executives or their law-
yers," who, in the words of Judge Patricia Wald, “‘astutely discerned the business
value of the information which government obtains from industry while performing

its licensing, inspecting, regulating, and contracting functions.””'*

6. Id.; see 5 U.S.C. § 552(a)(2).

7. United States Dep’t of Justice v. Reporters Comm’n for Freedom of the Press, 489 U.S. 749,
772 (1989) (quoting Department of Air Force v. Rose, 425 U.S. 352, 372 (1976)).

8. Id. at 773-74 (quoting EPA v. Mink, 410 U.S. 73, 80 (1983)).

9. Freedom of Information Act, Pub. L. No. 90-23, 81 Stat. 54 (1967) (codified as amended at
5 U.S.C. § 552 (1988)).

10. See Patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils and Paybacks
of Legislating Democratic Values, 33 Emory L.J. 649, 660-61 (1984).

11. Edward C. Schmults, U.S. Deputy Attorney General, FOI Act Classic Example of Law That Needs
Improving, reprinted in Freedom of Information Act: Hearings on S. 587, S. 1235, 8. 1247, §. 1730, and S. 1751
Before the Subcomm. on the Constitution of the Senate Comm. on the Judiciary, 97th Cong., 1st Sess. 880 (1981)
[hereinafter 1981 Senate Hearings].

12. Mark H. Grunewald, Freedom of Information Act Dispute Resolution, 40 ApmiN. L. Rev. 1, 21
(1988).

13. 1981 Senate Hearings, supra note 11, at 159-62 (testimony of Jonathan Rose, Assistant Attorney
General, Office of Legal Policy, Department of Justice); id. at 776 (statement of Jack Landau, Executive
Director, Reporters Committee for Freedom of the Press).

14. Wald, supra note 10, at 665-66.
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Such an extension of the FOIA violates the purpose of the Act and transforms
it “‘into a vehicle serving purely private interests, to the detriment of its intended
publicinterest.””' As aresult, the government has spent billions of taxpayer dollars
responding to requests that seek no information ‘‘about what the Government is
up to.”’ The privacy rights and confidentiality interests of individuals and organi-
zations who disclose information to the government are violated when the govern-
ment complies with requests for information about competitors rather than about
the government. The discovery process in civil litigation, as well as judicial efforts
to both improve the speed and efficiency and reduce the costs of trials, is circum-
vented. Voluntary compliance with government efforts to collect information
about industries, products, and markets is thwarted. Responses to meaningful
FOIA requests that seek information about government activities are delayed.

The United States Supreme Court took the first step toward stemming the
widespread abuse of the FOIA with its unanimous decision in United States Depart-
ment of Justice v. Reporters Committee for Freedom of the Press.'® In the context of evaluat-
ing the contours of Exemption 7(C), which excludes from disclosure records or
information compiled for law enforcement purposes ‘‘to the extent that the produc-
tion of such [materials] . . . could reasonably be expected to constitute an unwar-
ranted invasion of personal privacy,”’"’ the Court articulated three principles for
evaluating future claims. First, ‘‘whether disclosure of a private document under
Exemption 7(C) is warranted must turn on the nature of the requested document
and its relationship to ‘the basic purpose of the Freedom of Information Act ‘‘to
open agency action to the light of public scrutiny.”” * **'®

The Supreme Court’s second principle focused on citizens’ legitimate expecta-
tions of privacy. The Court found that when the information sought concerns a
‘‘private citizen’’ and ‘‘when the information is in the Government’s control as
a compilation, rather than as a record of ‘what the Government is up to,’ the
privacy interest protected by Exemption 7(C) is in fact at its apex while the FOIA-
based public interest in disclosure is at its nadir.”’"

Finally, the Supreme Court in Reporters Commuttee held ‘‘that when the request
secks no ‘official information’ about a Government agency, but merely records
that the Government happens to be storing, the invasion of privacy is ‘unwar-
ranted.’ ’*’Inshort, the release of information possessed by the government about
private citizens constitutes an unwarranted invasion of those citizens’ privacy; such
information, therefore, is not subject to disclosure under Exemption 7(C).

Lower courts immediately extended the Court’s three principles in Reporters

15. The Freedom of Information Act: Hearings Before the Subcomm. on Technology and the Law of the Senate
Comm. on the Judiciary, 100th Cong., 2d Sess. 37 (1988) (statement of Stephen J. Markman, Assistant
Attorney General, Office of Legal Policy, Department of Justice) [hereinafter 1988 Senate Hearings).

16. 489 U.S. 749, 772 (1989).

17. 5 U.S.C. § 552(b)}(7)C).

18. 489 U.S. at 772 (quoting Department of the Air Force v. Rose, 425 U.S. 352, 372 (1976),
quoting Rose v. Department of the Air Force, 495 F.2d 261, 263 (2d Cir. 1974)).

19. Id. at 780.

20. Id.
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Committee to a wide variety of Section 7(C) cases,”’ as well as to cases involving
FOIA’s other personal privacy exemption, Exemption 6, which excludes personnel
and medical files from disclosure.” The Supreme Court unanimously recognized
this extension in United States Department of State v. Ray.® Presented with a claim
that the State Department had violated the FOIA by redacting the names of
Haitian refugees who had been interviewed by U.S. embassy personnel, the Court
held that ‘‘[t]he addition of the redacted identifying information would not shed
any additional light on the Government’s conduct of its obligation,’’* and there-
fore reversed the Eleventh Circuit Court of Appeals decision ordering release of
the redacted information.”

This dramatic interpretation of the Act’s two personal privacy exemptions—
that as a categorical matter ‘‘when the request seeks no ‘official information’ about
a Government agency, but merely records that the Government happens to be
storing, the invasion of privacy is ‘unwarranted’ >>**—is an important step towards
limiting the misuse of the FOIA. Its logic and force applies not only to disclosures
affecting personal privacy interests, however, but to all disclosures under the Act.
Moreover, although exemptions under the FOIA are permissive, not mandatory,
agencies should be prohibited from disclosing information about a private individ-
ual other than the requester, unless that information sheds light on “‘what the
Government is up to.”’

In order to achieve the Act’s intended purpose, the ‘‘official information”’ test
should be the touchstone for disclosure. After all, ‘‘the FOIA’s central purpose
is to ensure that the Government’s activities be opened to the sharp eye of public
scrutiny, not that information about private citizens that happens to be in the ware-
house of the Government be so disclosed.’’?” Such a policy reflects not only the
constitutionally protected right to privacy, but also protects important societal
interests such as the effectiveness and efficiency of the judicial system; law enforce-
ment and administrative regulations; the timely disclosure of appropriate informa-
tion under the FOIA; and, the efficient and cost-effective operation of the govern-
ment.

This article argues for expanding application of the Supreme Court’s ‘‘central
purpose’’ test beyond Exemptions 7(C) and 6, and beyond FOIA exemptions

21. See, ¢.g., SafeCard Services, Inc. v. SEC., 926 F.2d 1197 (D.C. Cir. 1991); KTVY-TV v.
United States, 919 F.2d 1465 (10th Cir. 1990); Fitzgibbon v.CIA, 911 F.2d 755 (D.C. Cir. 1990);
Halloran v. Veterans Admin., 874 F.2d 315 (5th Cir. 1989); Fitzgibbon v. United States Secret Serv.,
747 F. Supp. 51 (D.D.C. 1990); Albuquerque Publishing Co. v. United States Dep’t of Justice, 726
F. Supp. 851 (D.D.C. 1989); Wagner v. FBI, No. 90-1314-LFO, 1991 U.S. Dist. LEXIS 7506
(D.D.C. June 4, 1991).

22. See, e.g., New York Times Co. v. National Aeronautics & Space Admin., 920 F.2d 1002 (D.C.
Cir. 1990); Federal Labor Relations Auth. v. United States Dep’t of the Treasury, 884 F.2d 1446
(D.C. Cir. 1989); National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873 (D.C. Cir.
1989), cert. denied, 494 U.S. 1078 (1990).

23. 112 S. Ct. 541 (1991).

24. Id. at 543.

25. Id.

26. 489 U.S. at 780.

27. Id. at 774.
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altogether. Only information that will serve the ‘‘central purpose’ of FOIA—
ensuring that ‘‘the Government’s activities be opened to the sharp eye of public
scrutiny”’®—should ever be subject to disclosure under the FOIA. Part I of this
article analyzes the creation and use of the FOIA, highlighting the government’s
use of the FOIA exemptions to justify nondisclosure. Part Il examines judicial
interpretations of the purpose of the FOIA, including recent Justice Department
guidelines aimed at limiting the use of FOIA to its intended beneficiaries. Part III
recommends a re-examination of the FOIA focusing on its ‘‘central purpose.”’
This approach would limit the presumption in favor of disclosure to records con-
cerning governmental action. If a desired record is not within FOIA’s ‘‘central
purpose,’’ courts need never decide the application of the Act’s exemptions.

I. The Creation and Use of the FOIA
A. THe CreaTiON oF THE FOIA

President Lyndon Johnson signed the original Freedom of Information Act into
law on July 4, 1966, proclaiming that

[a] democracy works best when the people have all the information that the security of
the Nation permits. No one should be able to pull the curtains of secrecy around decisions
which can be revealed without injury to the public interest.”

Citizens and lawmakers alike were concerned about bureaucratic unaccount-
ability, and Congress responded with an act that would open government ‘‘to the
light of public scrutiny.””® Prior to passage of the FOIA, the Administrative
Procedure Act” (APA) governed information requests. The APA stated that all
public records could be inspected by ‘‘persons properly and directly concerned’’
with the subject matter unless the records were held confidential ‘‘for good
cause.”’” But ‘‘good cause’’ was a simple standard that allowed federal agencies
sufficient discretion to circumvent even the minimal inspection principle.*

In 1966, Congress amended the APA with the Freedom of Information Act.**
The 1966 Act required notice of agency actions, including organization, proce-
dures, and policies of agencies as well as final opinions rendered, and permitted
the public to request records from ‘‘each agency.””” The Act, as amended in
1967, also provided nine categories of exempted information: records pertaining to

28. Id.

29. Statement of the President Upon Signing Bill Revising Public Information Provisions of the
Administrative Procedure Act, July 4, 1966, 2 WeekLY Comp. Pres. Doc. 895 (July 11, 1966).

30. Department of the Air Force v. Rose, 425 U.S. 352, 372 (1976).

31. Act of June 11, 1946, ch. 324, 60 Stat. 237, repealed by Freedom of Information Act of 1966,
Pub. L. No. 89-554, 80 Stat. 383 (codified as amended at 5 U.S.C. § 552 (1988)).

32, Id. § 3(c).

33. AvLrFrep C. AMAN & WiLLiaM T. MayTON, ADMINISTRATIVE LAw 617 (1993) (citing Act of June
11, 1946, § 3, 60 Stat. 237, 238 (1946)).

34. Freedom of Information Act of 1966, Pub. L.. No. 89-554, 80 Stat. 383 (codified as amended
at 5 U.S.C. §§ 5352(b), (c) (1988)).

35. 5 U.S.C. §§ 552(b)-(c), 80 Stat. at 383.
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national security, internal agency rules, matters exempted from disclosure by
other federal acts, trade secrets, inter- or intra-agency memoranda (which includes
the executive privilege), personnel and medical files, records compiled for law
enforcement purposes, matters concerning the operation of financial institutions,
and.geological information.*

These exemptions, while aimed at limiting the federal agencies’ discretion, soon
proved so broad that agencies could force any record into one of the exemptions.
Although the federal judiciary decreed that disclosure would be ‘the guiding star

. . in construing the Act,”””’ the Act lacked power and was further undermined
by an inconsistent legislative history: the Senate report favored disclosure while
the House version was much more restrictive.* The culture of secrecy in Washing-
ton that the Cold War aroused remained largely untouched by the FOIA.*

Early decisions permitted agencies to apply the exemptions broadly. For exam-
ple, in Frankel v. Securities and Exchange Commission,* plaintiff shareholders of Occi-
dental Petroleum requested a Securities and Exchange Commission (SEC) report
of a nonpublic investigation into the corporation.* The SEC denied the request,
claiming that the records were ‘‘investigatory files compiled for law enforcement
purposes’’* under FOIA Exemption 7, even though the investigation had ended.*®
The court upheld this claim, reasoning that if the files were obtainable, future law
enforcement efforts by the agency could be seriously hindered.*

Another example of the breadth of the exemptions arose in Environmental Protec-
tion Agency v. Mink.* Congresswoman Mink and thirty-two other Representatives
had requested that the Environmental Protection Agency (EPA) release recom-
mendations made to President Richard Nixon regarding the advisability of under-
ground nuclear testing.*® EPA claimed that the documents were Top Secret or
Secret and were exempt from the FOIA under the ‘‘national security’’ exemp-
tion.”” In upholding EPA’s claim, the Court stated that since the documents were
so classified, they were per se nondisclosable.*® The Court denied in camera review,
broadly deferring instead to the executive branch.* In a vigorous dissent, Justice
Douglas objected to the ‘‘carte blanche’’* granted the executive branch without

36. Pub. L. No. 90-23, 81 Stat. 54 (1967) (codified as amended 5 U.S.C. § 552 (1988)).

37. Consumers Union of United States v. Veterans Admin., 301 F. Supp. 796, 800 (S.D.N.Y.
1969), appeal dismissed, 436 F.2d 1363 (2d Cir. 1971).

38. See KEnNETH C. Davis, ADMINISTRATIVE Law Text 69 (1972).

39. See Harold C. Relyea, Introduction to Symposium: The FOIA a Decade Later, 39 Pue. ApMiIN. REv.
310 (1979). See also AMAN & MAYTON, supra note 33, at 618.

40. 460 F.2d 813 (2d Cir.), cert. denied, 409 U.S. 889 (1972).

41. Id. at 813-14.

42, Id. at 817.

43. Id. at 813.

44. Id. at 817.

45. 410 U.S. 73 (1973).

46. Id. at 75.

47. Id. at 81.

48. Id. at 83.

49. Id. at 84.

50. Id. at 110.
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any ‘‘discernible relation to the interests sought to be protected by subsection
(b)(1) of the Act.”””

In 1974, Congress responded to these and other examples of broad agency
interpretations of the FOIA’s nine exemptions with amendments to the FOIA that
unequivocally mandated greater agency disclosure. With the Watergate conspir-
acy still lingering, Congress reflected the national distrust by quickly moving to
open executive branch files to the public. Congress passed a bill amending the
FOIA,* and then easily overrode President Gerald Ford’s veto.”

The 1974 amendments attempted to curb discretionary nondisclosure. Records
were to be segregated so that agencies could not classify entire categories of records
as exempt.”* The amendments clarified the national security exemption,* requir-
ing classification criteria and providing for in camera review by courts.*® Congress
enumerated six specific concerns for investigatory law enforcement records.’’ The
amendments also provided uniform fee schedules (and fee waivers if the informa-
tion “benefit[s] the general public’’),”® timetables for responses to requests,”
fee-shifting to prevailing litigants whose requests are denied,” and disciplinary
legal action against officials found to be ‘‘arbitrarily or capriciously’’ withholding
requested records.®’ Deference to the executive branch declined in importance as
the amendments strengthened the FOIA and required agencies to disclose or
provide a specific exemption.

Nevertheless, after slight alterations in 1976% and a failed attempt in 1981, Con-
gress once again amended the FOIA in 1986 as part of its Anti-Drug Abuse Act®
and broadened Exemption 7 to exclude further law enforcement information.* This
move directly contradicted Congress’s attempts to force agency disclosure. While
the Act no longer reflects the ‘‘disclosure at any cost’’ belief that resonated from
Watergate, however, it still favors disclosure well beyond the 1966 Act.

B. How TtHE FOIA WoRkKs

Obtaining information from the federal government under the FOIA is remark-
ably simple, at least in theory. ‘Any person’’ may request information, including
foreign citizens, corporations and foreign governments.”® The FOIA is intended

51. Id.
52. Pub. L. No. 93-502, §§ 1-3, 88 Stat. 1561, 1561-64 (1974).
53. See FOIA SouRCEBOOK, supra note 4, at 396-97. The House voted 371-31 to override while
the Senate followed, 65-27.
54. 5 U.S.C. § 552(b) (1988) (corresponds to Pub. L. No. 93-502, § 2(c) (1974)).
55. Id. § 552(b)(1).
56. Id. § 552(a)(4)(B).
57. Id. § 552(b)(7).
58. Id. § 552(a)(4)(A) (1982) (current version at 5 U.S.C. § 552 (a)(4)(A)(iii) (1988)).
. Id. §§ 552(a)(6)(A)-(B) (1988).
60. Id. § 552(a)(4)(E).
61. Id. § 552(a)(4)(F).
62. Government in the Sunshine Act, Pub. L. No. 94-409, § 5(b), 90 Stat. 1247 (1976).
63. Pub. L. No. 99-570, 100 Stat. 3207 (1986).
64. 5 U.S.C. §§ 552(b)(7), (c), (a)(4)(A).
65. 5 U.S.C.S. § 552 n.157 (1989).

o
(=}
N
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to provide access to ‘‘agency records’’: documents created or obtained by an
executive agency and within the control of the agency.® Congress and the Judiciary
are not covered by the Act.”” A FOIA request must ‘‘reasonably describe’’ the
records sought and must comport with published agency procedural regulations.®

The Act establishes a narrow window of response time for agencies. The FOIA
gives requesters the right to seek immediate judicial review when an agency does
not respond to a request within ten business days.* Practically, the stringent time
limit does not mean that a final response will be forthcoming within ten days;
courts have found compliance if an agency exercises ‘‘due diligence’’ in processing
requests and is not ‘‘lax overall in meeting its obligations under the Act with all
available resources.”’”® This standard has resulted in a de facto reasonableness test
for agency action in retrieving records.”’

Agencies must provide records subject to the FOIA to requesters unless the
records are specifically exempted from disclosure.” The Act provides nine exemp-
tions from FOIA’s disclosure provisions, including records pertaining to national
security, internal agency rules, matters exempted from disclosure by other federal
acts, trade secrets, inter- or intra-agency memoranda (which includes the executive
privilege), personnel and medical files, records compiled for law enforcement
purposes, matters concerning the operation of financial institutions, and geological
information.” These exemptions are permissive: agencies are free to withhold
information falling within one of these nine exemptions, but there is no require-
ment that they do so.

Requesters may be required to pay the costs of copying and searching for agency
records. The 1986 amendments revised the fee guidelines to include searching, re-
viewing, and duplicating expenses.”* Depending on the intended use of the records,
some or all of these fees may be imposed.”” Agencies may also waive fees on a case-by-
case basis consistent with the congressional policy of liberally granting fee waivers.”

C. Usk of THE FOIA

Such a liberal presumption in favor of disclosure is not without its costs. Justice
Antonin Scalia, then a Professor of Law at the University of Chicago, referred to

66. 5 U.S.C. § 552(a).

67. Id. § 552(f).

68. Id. § 552(a)(3).

69. This is the statutory time limit, absent ‘‘unusual circumstances.’’ Id. § 552(a)(6).

70. Open America v. Watergate Special Prosecution Force, 547 F.2d 605, 615 (D.C. Cir. 1976).
See also AMAN & MAYTON, supra note 33, at 633.

71. See Weisberg v. United States Dep’t of Justice, 705 F.2d 1344, 1351 (D.C. Cir. 1983); see also
H.R. Rep. No. 876, 93d Cong., 2d Sess. 6 (1974), reprinted in 1974 U.S.C.C.A.N. 6267, 6271-72.

72. See 5 U.S.C. § 552(a).

73. Id. §§ 552(b)(1)-(9).

74. Pub. L. No. 99-570, § 1803, 100 Stat. 3207, 3249-50 (1986).

75. 5 U.S.C. §§ 552(a)(4)(A)(ii)-(iii). For example, if the records are for commercial use, the
requester may be charged for all three types of costs. If the use is noncommercial, only search and
duplication costs may be assessed. If the use is for educational, scientific, or news, only duplication
costs can be charged. See ALLEN R. ADLER, USING THE FREEDOM OF INFORMATION AcT: A STEP BY STEP
Guipe 7 (1990) (explaining the practical steps toward gaining a fee waiver).

76. ADLER, supra note 75, at 5.






